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Cities, the Anthropocene and Earth System Law 
 
Louis J. Kotzé* 
 
I. INTRODUCTION  

 
Earth system scientists argue Earth has left the relative stable and harmonious Holocene epoch 
and is currently transitioning into an unstable and erratic state that is becoming less conducive 
to sustaining life on Earth.1 We have possibly entered the Anthropocene; a new epoch where 
humans emerge as Earth system altering geological agents.2 In the light of the emerging 
Anthropocene narrative (and in particular its evolving notion of ‘Anthropocene urbanism’3), 
few would disagree that ‘[C]ities … are now the most visible expression of human influence 
on the planet. The growth of cities is therefore a characteristic feature of the Anthropocene’.4 
At the same time, as a counter point, many would endorse the view that cities are some of ‘the 
most efficient organizations with which we have yet come up. As such, cities may very well 
end up being the necessary natural step-fraught though they are with growing pains-toward 
sustainable living, toward balance, and toward changing the trajectory of doom on which we 
are currently headed’.5  

Paradoxically then, on the one hand cities (to the extent that they offer evidence of a 
‘bad’ Anthropocene and epitomize its dystopian vision of inevitable collapse),6 are a vivid 
expression of the predicament of the Anthropocene’s deepening socio-ecological crisis, and 
facilitators of the structural processes that cause Earth system destruction. On the other hand, 
for the more optimistic purpose of imagining a ‘good’ Anthropocene,7 cities could possibly be 
sites of regulatory innovation (or ‘laboratories’)8 to interrogate governance arrangements that 
mediate the place of humans in and their impacts on the Earth system, and to reimagine, 
experiment with, and redesign these arrangements with a view to better ensuring sustainability. 
To this end, the emerging trend seems to be that ‘cities are increasingly becoming sites and 
actors of experimentation with innovative governance instruments’.9  

Law is a critical part of the governance arrangements that, on the one hand have caused 
the Anthropocene, but on the other hand, will remain relevant for (and critical necessary even) 
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33.  
7 Elena Bennett and others, ‘Bright Spots: Seeds of a Good Anthropocene’ (2016) 14 Frontiers in Ecology and 
the Environment 441.  
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to navigate the Anthropocene.10 Yet, as several commentators have recently shown, it is highly 
likely that law as we know it will have to transform in terms of, among others, its design, object 
of regulation, regulatory objectives, normativity, sources of authority and legitimacy, agents 
and actors and ethical and ontological foundations if it were to remain useful and effective in 
the Anthropocene.11 To this end, there seems to be considerable merit in the observation that 
‘the Earth is likely changing too fast for society to mitigate or adapt, and regime shifts are 
expected. Thus society is faced with a choice: to passively observe these expected changes, or 
attempt to manage them so that the outcomes are more likely to sustain human and planetary 
welfare’.12 

It is within the context of such an urgent need for broader societal and associated legal 
transformations that I argue here in support of developing a new legal paradigm for the 
Anthropocene called earth system law (ESL). Although still vaguely defined and lacking in 
detail, ESL is an evolving term of art that could serve as a new all-encapsulating juridical 
paradigm for the type of law we need for the Anthropocene epoch. Departing from the link 
between cities, the Anthropocene and the Earth system, and by drawing on the potential of 
cities as sites of regulatory innovation, I aim to show why and how cities could shape evolving 
ideas and thinking around ESL.  

The discussion commences in Part II below with a critique of ‘law as we know it’ in 
the Anthropocene. It aims to briefly show why law has become inappropriate for the purpose 
of pursuing sustainability in the Anthropocene. The discussion draws on examples from 
international environmental law (IEL) for brevity’s sake. The discussion in Part III offers an 
introduction to and description of ESL as the ‘law we need’ for the purpose of the 
Anthropocene. Part IV is the main focus of the discussion and reflects on the potential of cities 
to steer the development of ESL for the Anthropocene. The discussion concludes with brief 
remarks in Part V.  
 

II. IEL IN THE ANTHROPOCENE: THE STATUS QUO 
 
IEL, in its present form, has become unsuitable to respond to the unique regulatory demands 
of the Anthropocene. There are several (interrelated) reasons for this assertion. First, IEL has 
been and continues to be complicit in causing, sustaining and exacerbating the Anthropocene’s 
socio-ecological crisis. This is evident in terms of IEL’s promotion of those paradigms that 
embolden processes of exploitation and human domination over non-humans and over other 
vulnerable humans, including through, among others, its neoliberal anthropocentrism, support 
of (neo)colonialism and its embrace and propagation of property rights.13 I offer three 
examples. First, IEL remains predominantly anthropocentric despite its having been designed 
to protect the non-human environment. IEL’s anthropocentric ethic ‘has directly contributed to 
the environmental crisis. Because our laws reflect and affirm this environmental ethic they 
have become part of the problem – international environmental law merely perpetuates the 
crisis and is reduced to a means of suppressing the symptoms’.14 Second, some of the earliest 

 
10 Frank Biermann and others, ‘Navigating the Anthropocene: Improving Earth System Governance’ (2012) 335 
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12 Brian Chaffin and others, ‘Transformative Environmental Governance’ (2016) 41 Annual Review of 
Environmental Resources 399, 400.  
13 Louis Kotzé, ‘International Environmental Law and the Anthropocene’s Energy Dilemma’ (2019) 36 
Environmental and Planning Law Journal 437. 
14 Prue Taylor, An Ecological Approach to International Law: Responding to the Challenges of Climate Change 
(Routledge 1998) 3.  
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instruments of IEL were created at the height of colonialism and IEL is implicated in 
facilitating this nexus. The IEL-making process at the time was dominated by colonial state 
powers,15 with the bulk of these early agreements showing ‘clear traces of the close 
interrelation between natural conservationism and colonialism; [while] almost none of these 
treaties refer to the economic and social needs of underdeveloped countries and their 
societies’.16 Third, law’s sacred right to property has been used for centuries to facilitate human 
domination over, and exploitation and suppression of, ‘other’ humans and non-humans; also 
by IEL. This much is evident, for example, from the right to property’s facilitation of slavery 
throughout the centuries, and international law’s socio-ecologically destructive principle of 
state sovereignty, which arose consequent on the adoption of the Treaty of Westphalia in 1648. 
Fully Eurocentric in its orientation, this treaty laid the foundations for the present state-centric 
global order in which ‘the intellectual basis of international law drifted apart from natural law 
and morality towards positivism and national self-interest’.17 There is a view that such notions 
that are based on property rights must urgently change ‘so that they cease to empower harmful 
activities and instead foster sustainable human-nature interaction.’18 

IEL has also become unable to confront and to effectively address the Anthropocene’s 
socio-ecological crisis to the extent that it does not offer thoroughgoing solutions to address 
this crisis. This is vividly explicated by IEL’s normatively unambitious contribution to 
sustainable transformations; evidenced in particular by the global climate law regime’s 
lackluster, non-committal and business-as-usual approach that still only seeks to ‘balance’ (in 
a politically appeasing way), economic, social and environmental concerns instead of 
recognizing and confronting head on the deep and ever-deepening existential climate crisis and 
the full panoply of its Earth system impacts.19 The disproportional disconnect between IEL’s 
limited ambitions and the magnitude of the Anthropocene’s regulatory challenges and its socio-
ecological crisis is stark and at once problematic. We are increasingly able to see that the 
imagery of the Anthropocene represents a crisis of human hierarchy; of global unevenness; of 
deepening interdependencies; of Earth system decay; of species extinction; of temporal inter 
and intra-species injustices; and of intensifying patterns of interrelated human/non-human 
suffering and shared vulnerability.20 Law has become incapable of, and therefore inappropriate 
for, confronting this crisis. 

Finally, IEL has not been designed to be responsive to a deeply complex and 
reciprocally interconnected Earth system:21 

 
There is a profound and counterproductive discrepancy between the complexity of the 
climate system as part of a living ontological plane, and law’s fundamentally 
fragmentary responses, which remain locked (in the main) within path-dependent 
priorities, boundaries and disciplinary commitments … Legal thought, moreover, has a 
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17 M Rafiqul Islam, ‘History of the North-South Divide in International Law: Colonial Discourses, Sovereignty, 
and Self-determination’ in Shawkat Allam and others (eds), International Environmental Law and the Global 
South (Cambridge University Press 2015) 26.  
18 Prue Taylor and David Grinlinton, ‘Property Rights and Sustainability: Toward a New Vision of Property’ in 
David Grinlinton and Prue Taylor (eds), Property Rights and Sustainability: The Evolution of Property Rights to 
Meet Ecological Challenges (Martinus Nijhoff 2011) 5.  
19 Louis Kotzé, ‘International Environmental Law’s Lack of Normative Ambition: An Opportunity for the Global 
Pact for the Environment?’ (2019) 16 Journal for European Environmental and Planning Law 213. 
20 Louis Kotzé, ‘The Anthropocene, Earth System Vulnerability and Socio-ecological Injustice in an Age of 
Human Rights’ 2019 (10) Journal of Human Rights and the Environment 62. 
21 Louis Kotzé, ‘Earth System Law for the Anthropocene’ (2019) Sustainability 1. 
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deep tendency to deploy certain conceptual structures: binaries; reductionisms; 
atomistic, linear views of causation; taxonomies; separative, bounded domains; 
territorial jurisdictional parameters, and so forth- none of which fit well with the 
amorphous complexity of climate change. Law’s taxonomical and linear tendencies, if 
anything, tend to exacerbate law’s inadequate systemic grasp of the challenges.22 

 
We are changing the Earth system more rapidly than we are able to understand and to respond 
to such change through our social regulatory systems.23 IEL has neither kept up with the pace 
and scale of Earth system change, nor has it managed to evolve in step with the complexly 
intertwined and causally enmeshed socio-ecological crisis and its dynamic regulatory 
demands.24 IEL also has been unable to respond to a complex non-linear Earth system that is 
characterized by unpredictable shifts at multiple local and global scales.25 It operates after the 
fact instead of anticipating Earth system disruptions well in advance, and it is insufficiently 
adaptive to deal with Earth system complexity and uncertainty.26 IEL remains trapped within 
the confines of conventional top-down, non-systems oriented interstate-law that isolates 
regulatory problems, while being steered by sovereign (political and economic) interests of 
states.27  

These and other failures and deficiencies of IEL were starkly underlined in 2019 
through unsuccessful attempts to develop a new framework treaty in the form of the Global 
Pact for the Environment.28 This process was informed by a United Nations report on ‘gaps’ in 
IEL, which showed the worrying extent to which IEL is not a ‘single overarching normative 
framework’, but rather one that is ‘fragmented’ as opposed to being coherent, holistic and 
synergistic; ‘incremental and piecemeal’ instead of pursuing wholesale radical change; and 
‘reactive’ instead of being proactive, reflexive and preventive.29  
 
III. EARTH SYSTEM LAW FOR THE ANTHROPOCENE 

 
If we accept that ‘[O]ne of the key intellectual challenges of the Anthropocene epoch is to 
reimagine how humans make connections between planetary and everyday life in ethical, 
sustainable, and ecologically just ways’;30 then such a reimagination will also have to be 
extended to law if it were to retain any legitimacy and use in future. In revealing its deficiencies 
and failures, the Anthropocene trope offers a useful opportunity to reimagine the role of law in 

 
22 Anna Grear, ‘Towards “Climate Justice”? A Critical Reflection on Legal Subjectivity and Climate Injustice: 
Warning Signals, Patterned Hierarchies, Directions for Future Law and Policy’ (2014) 5 Journal of Human Rights 
and the Environment 103, 104-105. 
23 Eva Lövbrand and others, ‘Earth System Governmentality: Reflections on Science in the Anthropocene’ (2009) 
19 Global Environmental Change 7, 10.  
24 Frank Biermann and Philipp Pattberg (eds), Global Environmental Governance Reconsidered (MIT Press 
2012). 
25 Carlos Nobre and others, ‘Addressing the Complexity of the Earth System (Oct 2010) Bulletin of the American 
Meteorological Society 1389. 
26 Louis Kotzé, ‘Reflections on the Rule of Law in a Time of Socio-ecological Crisis’ (2019) 31 Journal of 
Environmental Law 367. 
27 Rakhyun Kim and Klaus Bosselmann, ‘International Environmental Law in the Anthropocene: Towards a 
Purposive System of Multilateral Environmental Agreements’ (2013) 2 Transnational Environmental Law 285.  
28 UN Doc A/RES/72/277 (10 May 2018). See Duncan French and Louis Kotzé, ‘“Towards a Global Pact for the 
Environment”: International Environmental Law’s Factual, Technical and (Unmentionable) Normative Gaps’ 
(2019) 28 Review of European, Comparative & International Environmental Law 25. 
29 UN Doc A/73/419 (30 November 2018) para 2. 
30 Donna Houston, ‘Crisis is Where We Live: Environmental Justice for the Anthropocene’ (2013) 10 
Globalizations 439, 440.  
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ensuring the continuation of life on Earth by challenging how we understand law and its place 
and function in society generally and in our social regulatory systems specifically.31 In doing 
so, the Anthropocene trope challenges our conventional perceptions of law as a regulatory 
institution, including perceptions of its actors, purpose, ontology, objectives and design, while 
at once offering an opportunity to look ahead and to reimagine law.32 

A pertinent question that accordingly arises is not merely ‘whether existing legal 
concepts can be extended and adjusted to reflect the new human condition but … whether new 
legal ontologies must be developed that are specifically … concerned with the geological 
implications of human powers’.33 A business-as-usual juridical paradigm that only preserves 
the regulatory status quo and the relative stability of its ineffective regime, would be 
inappropriate. We arguably need a new legal paradigm that must be able to fully respond to the 
myriad regulatory challenges flowing from a severely degraded and complexly intertwined 
Earth system. The Earth system is a ‘highly complex system formed by a large variety of sub-
systems … which interact by the exchange of matter, energy and information’;34 and it is 
characterised by ‘complex and multiple-scale feedbacks, critical thresholds, abrupt changes 
and large temporal and spatial variability’.35 Law for the Anthropocene must also be able to 
embrace new paradigms of care, while it must be fully geared towards halting, rectifying and 
preventing socio-ecological harm. 

For law to better respond to the complex Earth system, it must arguably itself be 
oriented by and based on an Earth system approach. The Earth system approach is now key in 
shaping several major regulatory institutions.36 Yet, to date, lawyers have not fully embraced 
this approach and are unable to respond through law to Earth system complexity. It thus 
remains unclear how law could respond to key problem characteristics of the Earth system, 
such as: the level of uncertainty and complexity of Earth system transformations; the complex 
inter- and intra-generational dependencies created by Earth system transformation; the 
functional interdependence of Earth system elements; new and multiple forms and degrees of 
global spatial human and non-human interdependence; and the significant harm that is being 
done to the Earth system, including ways to address this harm and to adapt to it.37 In the light 
of these epistemic and regulatory gaps, I believe there is a convincing case to be made out in 
support of commencing with a reimagination of law through the lens of the Anthropocene, 
informed as such a reimagination should be, by the Earth system context.  

ESL for the Anthropocene must at the very least: 
 

• Replace the structural paradigms and processes (for example, anthropocentrism and 
property rights) that are responsible for human domination and Earth system 
destruction with alternative paradigms that more fully embrace imperatives of care such 
as restoration, responsibility, resilience, vulnerability and integrity. In other words, a 
key characteristic of ESL must be its ability to actively discard the path dependent 

 
31 Antonio Cardesa-Salzmann and Endrius Cocciolo, ‘Global Governance, Sustainability and the Earth System: 
Critical Reflections on the Role of Global Law’ (2019) 8 Transnational Environmental Law 437, 439.  
32 Louis Kotzé, ‘Rethinking Global Environmental Law and Governance in the Anthropocene’ (2014) 32 Journal 
of Energy & Natural Resources Law 121.  
33 Jorge Viñuales, ‘The Organisation of the Anthropocene: In our Hands?’ (2018) 1 Brill Research Perspectives 
in International Legal Theory and Practice 1, 24. 
34 Reik V Donner and others, ‘Understanding the Earth as a Complex System: Recent Advances in Data Analysis 
and Modelling in Earth Sciences’ (2009) 174 The European Physical Journal Special Topics 1, 3.  
35 Lövbrand and others (n 23) 9. See, further, Louis Kotzé, ‘Earth System Law for the Anthropocene: Rethinking 
Environmental Law Alongside the Earth System Metaphor’ 2020 11 Transnational Legal Theory 75. 
36 ibid 10.  
37 Arild Underdal, ‘Complexity and Challenges of Long-term Environmental Governance’ (2010) 20 Global 
Environtal Change 386.  
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predatory paradigms of law, by instead embracing alternative and caring ways of 
knowing, being, learning and becoming.38 

• Be sufficiently ambitious to address the deepening socio-ecological crisis of the 
Anthropocene. To this end, normative ambition could relate to the legal character of a 
norm (binding or non-binding norms), the parties it applies to (state and non-state), its 
geographical reach, measures for compliance and enforcement, a norm’s impact, 
environmental governance resources and institutions tasked with implementation, the 
political will to implement a norm and/or the substance of norms and what they strive 
to achieve.39 ESL will have to be sufficiently ambitious with respect to all these (and 
possibly other) considerations, unless it risks being seen simply to maintain the 
regulatory status quo and the relative stability of the current ineffective legal regime.  

• Be sufficiently responsive to a complex, erratic and intertwined Earth system by means 
of a fully functioning complex adaptive system of ESL that adaptively manages other 
complexly adaptive socio-ecological systems, not only in a top-down manner through 
‘hard’ State-based law, but also through a flexible, reflexive, adaptive, responsive, and 
polycentric governance regime consisting of a range of different actors, levels of 
governance, types of norms and modes of governance.  

 
With a view to ultimately start thinking about the broader contours and purpose, if not yet the 
detailed content and design, of ESL for the Anthropocene, the discussion below briefly reflects 
on how cities as laboratories could contribute to reimagine ESL for the Anthropocene alongside 
these three imperatives.  
 

IV. CITIES AS LABORATORIES FOR EARTH SYSTEM LAW 
 
‘[C]ities are rapidly increasing in importance as a major factor shaping the Earth system’,40 
and have now become a proxy of human domination in the Anthropocene. The stellar rise of 
an increasingly dominant and predominantly urbanised Homo sapiens is clearly evident 
through the city’s massively expanding underground and other transport systems, buildings, 
complex water, power and sanitation networks, zoos and inner city parks to protect and 
showcase pristine ‘nature’, airports and train stations, industrial sites, toxic landfill sites, hubs 
for corporate and public power, shops to feed consumption, slums to hide the poor and secured 
enclaves to protect the rich. To this end, cities are now considered a significant contributing 
factor to, and consideration in, the stratigraphic human imprint on the Earth system: 
 

Urban structures contain many novel materials that have a high geological preservation 
potential, including bricks, concrete, glass, and various metals. These contribute to a 
trace- and technofossil record of the development of urban centres, reflecting the 
globalization of building materials and architectural styles in the twentieth century, and 
the commensurate rapid growth of the urban fabric. They are therefore a physical record 

 
38 John Dryzek, ‘Institutions for the Anthropocene: Governance in a Changing Earth System’ (2014) 46 British 
Journal of Political Science 937, 952.  
39 See Susan Biniaz, ‘The UNGA Resolution on a “Global Pact for the Environment”: A Chance to Put the Horse 
Before the Cart’ (2019) 28 Review of European, Comparative & International Environmental Law 33, 35.  
40 Sybil Seitzinger and others, ‘Planetary Stewardship in an Urbanizing World: Beyond City Limits’ (2012) 41 
Ambio 787, 787.  
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of the increasing urban population of the twentieth and twenty-first centuries, of 
increasing urban energy use and of the growth of the urban technosphere.41 

 
As a counterpoint, however, cities also offer considerable opportunities to learn from about 
how to navigate the Anthropocene:  
 

… [T]he city is now viewed as the most pressing and promising site for anticipating 
and addressing uncertain futures. To the extent that we inhabit a ‘planetary urbanism’, 
in which the city is the site of metabolic exchanges that are global in reach and extent, 
the future of humanity is increasingly understood in terms of the city’s social 
organization and physical design.42 

 

The burgeoning literature on cities and sustainability is testimony to their growing potential in 
this respect;43 even though it must be acknowledged that cities are not, and perhaps never will 
be, perfect examples of fully functioning environmental governance entities or examples of 
whatever ‘perfect’ vision humans have of sustainability. After all, ‘[D]espite the enthusiasm 
among researchers and practitioners for bottom-up policy making, most municipalities do not 
take action to promote environmental sustainability’.44 That said, cities have considerable 
potential to help us chart a way forward in relation to the innovative development of ESL for 
the Anthropocene. There are several reasons for this, some of which are explored throughout 
this collected volume, and I only reflect on a few below. 

First, especially to the extent that the imagery of the Anthropocene often tends to be 
focused on the global context, to be almost too overwhelming to fully comprehend, and to be 
universal and undifferentiating,45 cities helpfully concretize, particularize and localize the 
Anthropocene and its socio-ecological crisis. In other words, the city offers tangible, 
comprehensible evidence of the extent, depth and different dimensions of human impacts and 
their associated differentially distributed patterns of vulnerability. As ‘localized’ exemplars of 
human domination and mastery, the governance challenges arising from the city context are 
multiple, complex, varied and intertwined, but at once also sufficiently fathomable, in a sense, 
to enable a formulation of appropriate and targeted regulatory responses to vulnerability in 
particular. 

Second, ‘the city’ is not something homogenous that could (or should) be universalized. 
That is to say, cities are neither similar in terms of size, wealth, quality of life they offer, 
diversity etc., nor do all their inhabitants experience and exist in ‘the city’ in the same way. 
One example suffices: while a massively crowded and poor city such as Delhi quite literally 
‘shows the effects of climate change like a baseball bat bunting a face’, a rich city such as 
Dubai that is essentially an enclave of capitalist entitlement,46 ‘flaunts human mastery over 
nature - with an indoor ski resort in the desert, no less’.47 The one version of ‘the city’ starkly 

 
41 Mark Williams and others, ‘Underground Metro Systems: A Durable Geological Proxy of Rapid Urban 
Population Growth and Energy Consumption during the Anthropocene’ in Craig Benjamin, Esther Quaedackers 
and David Baker (eds), The Routledge Companion to Big History (Routledge 2020) 434, 439.  
42 Stephanie Wakefield and Bruce Braun, ‘Governing the Resilient City’ (2014) 32 Environment and Planning D: 
Society and Space 4, 4.  
43 For example, Mike Jenks and Colin Jones (eds), Dimensions of the Sustainable City (Springer 2010).  
44 George Homsy and Mildred Warner, ‘Cities and Sustainability: Polycentric Action and Multilevel Governance’ 
(2015) 51 Urban Affairs Review 46, 47.  
45 Adreas Malm and Alf Hornborg, ‘The Geology of Mankind? A Critique of the Anthropocene Narrative’ (2014) 
1 The Anthropocene Review 62.  
46 Mike Hodson and Simon Marvin, ‘Urbanism in the Anthropocene: Ecological Urbanism or Premium Ecological 
Enclaves?’ (2010) 14 City 298, 299.  
47 Estok (n 5) 40.  
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depicts the extent and severity of human and non-human suffering, while the other reveals how 
‘the human’ (itself not an unqualified generalized notion)48 has become master of an 
externalized ‘nature’ that he creates, manipulates and subjugates. And even within each one of 
these cities, there is inevitably a Dubai and Delhi. To this end, cities helpfully reveal the extent 
and dimensions of human and non-human vulnerability, while foregrounding a critical 
awareness of unevenness that is necessary in relation to how Anthropocene vulnerability 
should be understood and responded to. After all, ‘[V]ulnerability is a universal condition of 
being human, . . . it does not burden all equally’.49 Indeed, even within a specific category of 
vulnerable entities, be they privileged or less privileged, vulnerability is a particular, varied 
and uniquely experienced condition.50 Cities show us that universal vulnerability in the 
Anthropocene must instead be calibrated by attention to profound patterns of differentially 
distributed vulnerability, where everyone is vulnerable but some are more resilient than others. 
Our legal responses thus must be fully responsive to vulnerability, but at once also sensitive to 
differentiated vulnerabilities.  

Third, the trend to move the focus away from the primacy of the State (and by 
implication national governments) in efforts to tackle global challenges, and to instead focus 
on cities, is significant.51 To this end, cities are emerging as agile, flexible, responsive, 
assertive, and influential governance actors.52 Importantly, the city is perhaps the best example 
of a governance sphere (more so than national and international governance spheres) that 
meaningfully embraces complex polycentric modes of governance that encapsulate a wide 
range of public and private governing actors, multiple types of norms and deliberative and 
collaborative governance processes:53 ‘[T]his more “polycentric” or multi-level approach 
regards the plurality of actors and levels and the complexity of their interactions not as 
obstacles but rather as an opportunity for innovation, interactive learning, and the diffusion of 
technologies and supporting policy instruments.’54 

Considerations such as these render cities potentially useful sites of regulatory 
innovation for the purpose of thinking about the future development of ESL. The remainder of 
this part briefly explores the potential contribution of cities to the emerging discourse on ESL 
by reflecting on each one of the three issues outlined in Part III that ESL will have to respond 
to. The discussion draws on some examples evidencing innovative practices that are already 
being pursued by cities around the globe.  
 

A. Embracing Alternative Paradigms  
 
It was argued above that ESL will have to embrace alternative paradigms that structurally 
determine law’s foundations, ontology, nature and existential purpose. These must be centered 
on notions of care such as resilience and vulnerability. Transforming the structural paradigms 

 
48 For example, Lauren Rickards, ‘Metaphor and the Anthropocene: Presenting Humans as a Geological Force’ 
(2015) 53 Geographical Research 280.  
49 Angela Harris, ‘Vulnerability and Power in the Age of the Anthropocene’ (2014) 6 Washington and Lee Journal 
of Energy, Climate, and the Environment 98, 161.  
50 Martha Fineman, ‘Equality, Autonomy, and the Vulnerable Subject in Law and Politics’ in Martha Fineman 
and Anna Grear (eds), Vulnerability: Reflections on a New Ethical Foundation for Law and Politics (Ashgate 
2013) 21.  
51 See, for example, initiatives around Local Agenda 21. 
52 See, for example, chapters by Barbara Oomen, Jolene Lin, and Mauricio Rodas in this Handbook.  
53 See, for example, Andrew Jordan and others (eds), Governing Climate Change: Polycentricity in Action? 
(Cambridge University Press 2018).  
54 Martin Jänicke, Miranda Schreurs and Klaus Töpfer, The Potential of Multi-Level Global Climate Governance 
(Potsdam Institute for Advanced Sustainability Studies 2015) 3. 
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of law will admittedly not be easy or quick considering that many, if not most, of law’s 
predatory paradigms have over centuries been deeply embedded into its privileging fabric.55  

The many failed attempts to ‘ecologize’ IEL over the years with a view to reorienting 
it towards an altogether more caring and protective set of laws that must pursue inter- and intra-
species justice, serve as a stark reminder that radical legal reforms will be met with deeply 
vested political, social and corporate resistance.56 That such resistance is set to intensify in 
future is already clear from the actions of some of the world’s most powerful leaders. For 
example, in his efforts to make corporate America ‘great again’, Donald Trump has 
unambiguously signaled his intentions to withdraw from the few remaining global 
environmental (specifically climate) agreements that America is a party to.57 

It is therefore entirely possible that top-down reforms, as it were, will arguably be less 
likely to occur, or to be successful, than bottom-up reforms. To this end, cities could help us 
experiment with new approaches to the extent that some have already enacted laws and created 
governance regimes that embrace the type of paradigms necessary to maintain Earth system 
integrity. Examples include creating ‘eco-cities’,58 ‘sustainable cities’, ‘compact cities’,59 
‘smart cities’ and ‘resilient cities’ and everything that goes with these impulses.60 Most notably, 
these are visions of cities that are potentially more receptive and willing, and possibly able, to 
provide, legislate for, govern and support the type of radical and critically important issues that 
States, their governments and their global governance institutions are unable, and often 
unwilling, to address. These issues include, among many others: smart and inclusive growth; 
investment in the knowledge economy; inclusive digitalization; recycling and upcycling 
systems; urban containment as a means for reducing environmental impacts; and measures for 
resilience. 

Moreover, often laws are shaped and influenced by community practices and cultures, 
instead of laws shaping such practices and cultures, with local collectives of people exerting 
potentially significant influence over governance processes at other ‘higher’ levels when they 
act through their local governance structures. Local practices and experiences in relation to law 
and society’s embrace and propagation of ways to better care for the Earth system, to co-exist 
harmoniously, to restore, to address vulnerability and ensure integrity, and to solidify resilience 
and responsibility, are already apparent and could serve as examples for the purpose of legal 
reforms.  

One example is the extent to which historically marginalized indigenous people living 
in and around the Ecuadorean city of Ambato have managed over the years to operationalize, 
and eventually to institutionalize nationally, their local beliefs, cultures and practices of Buen 
Vivir (living well in harmony with nature) in their relentless efforts to change the neoliberal 
watershed management regime in Tungurahua, Ecuador.61 Deeply embedded in Andean 
thought and the decolonization paradigm that seeks to dissolve the Western neoliberal human-
nature binary, Buen Vivir seeks to demolish hierarchies constructed by colonial Western 
scientific knowledge, and it starkly contrasts with the anthropocentric conflicts arising between 
privileged human masters and an ‘othered’ nature: ‘[I]n Andean spiritual worldviews, human 

 
55 See Yuval Noah Harari, Sapiens: A Brief History of Humankind (McClelland and Stuart 2014).  
56 Louis Kotzé, ‘A Global Environmental Constitution for the Anthropocene?’ (2019) 8 Transnational 
Environmental Law 11.  
57 See, for a recent account, Zhang Yong-Xiang and others, ‘The Withdrawal of the U.S. from the Paris Agreement 
and its Impact on Global Climate Change Governance’ (2017) 8 Advances in Climate Change Research 213.  
58 Mark Roseland, ‘Dimensions of the Eco-city’ (1997) 14 Cities 197.  
59 Rosemary Bromley, Andrew Tallon and Colin Thomas, ‘City Centre Regeneration through Residential 
Development: Contributing to Sustainability’ (2005) 42 Urban Studies 2407.  
60 Derickson (n 3) 425-435. 
61 Craig Kauffman and Pamela Martin, ‘Scaling up Buen Vivir: Globalizing Local Environmental Governance 
from Ecuador’ (2014) 14 Global Environmental Politics 40.  
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well-being is possible only within a community in harmony with nature, according to principles 
of reciprocity, complementarity, and relationality rather than a nature/society dualism’.62 By 
tapping into ‘networks spanning multiple scales to shape policy and discourse at local, national, 
and international levels’,63 local citizens and government officials in Tungurahua managed to 
influence formal law and governance processes in a bottom-up way through a process pursuing 
radical changes to path-dependent institutions (elsewhere understood as ‘grassroots global 
governance’):64 

 
Tungurahua’s experience shows how local populations working with competing 
interpretations from international agendas construct new environmental governance 
regimes, and how the scaling up of these regimes carry local norms of environmental 
management and development to the global level to challenge dominant international 
norms.65 

 
Fueled by such local initiatives, in 2008 Ecuador became the first country in the world to 
provide for and to protect the rights of nature in its constitution. The rights of nature discourse 
is consequently now well-established, and numerous clusters of such rights are emerging 
globally.66 Examples such as these suggest that law need not be path-dependent, and that it is 
possible for law to embrace paradigms of care that have not traditionally been part of law’s 
ancient fabric. Importantly, at least some of this legal innovation is being driven by cities.  
 
B. In Pursuit of Normative Ambition 
 
Cities have become critical actors in the effort to govern climate change and its impacts. As 
Betsill and Bulkeley say: 
 

… [I]t is often argued that the local is the most appropriate political jurisdiction for 
bringing about any necessary reductions in these [greenhouse gas] emissions. Many 
local governments have considerable authority over land use planning and waste 
management and can play an important role in dealing with transportation issues and 
energy consumption. Furthermore, local governments have not just responded to 
predefined policy goals set within national and international arenas, but are also 
taking initiatives in their own right.67 

 
Consequently, the extent to which cities are able to pursue a level of normative ambition that 
eclipses that of national governments, and even global governance institutions, is perhaps 
nowhere more evident than in the context of climate change governance. With respect to almost 
all the aspects of normative ambition listed above, ‘cities often set higher climate governance 
ambitions than the nation states they are in’.68  

 
62 Gordon DiGiacomo (ed), Human Rights: Current Issues and Controversies (University of Toronto Press 2016) 
425.  
63 Kauffman and Martin (n 61) 56. 
64 Craig Kauffman, Grassroots Global Governance: Local Watershed Management Experiments and the 
Evolution of Sustainable Development (Oxford University Press 2017).  
65 Kauffman and Martin (n 61) 56.  
66 Louis Kotzé and Paola Villavicencio Calzadilla, ‘Somewhere between Rhetoric and Reality: Environmental 
Constitutionalism and the Rights of Nature in Ecuador’ (2017) 6 Transnational Environmental Law 401.  
67 Michele Betsill and Harriet Bulkeley, ‘Cities and the Multilevel Governance of Global Climate Change’ (2006) 
12 Global Governance 141, 141.  
68 Van der Heijden (n 9) 82.  
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While cities are still being shut out (possibly as a result of the path-dependent nature of 
the State-based global governance system) from the formal State-led global climate change law 
and governance processes, they are (possibly also as a response to such marginalization), 
embarking on their own initiatives to govern climate change. Specifically reflecting on the 
extent of city-level normative ambition, Van der Heijden points to the examples of Sydney 
which aims to cut its emissions by 70 per cent from 2006 levels by 2030, and New York which 
aims to cut its emissions by 80 per cent below 2005 levels by 2050:  

 
[W]hat makes the ambitions of these cities … of particular interest is that they go above 
and beyond the ambitions set by their respective nation states. Indeed, Sydney and New 
York’s ambitions are more than double those of their respective countries. Comparing 
city-level emissions and reduction ambitions with those of nation states is somewhat 
like comparing apples and oranges.69  

 
These city-led examples suggest that it is quite possible to be normatively ambitious in efforts 
to address global climate change, and that any arguments to the contrary will increasingly ring 
hollow.  
 

C. Becoming Systems-Oriented Through Polycentrism 
 
A key challenge for ESL will be for it to fully embrace an Earth system perspective as its 
primary orientation, regulatory object and its regulatory objective, so that it is better able to 
respond to the many and varied governance challenges emanating from a complex, adaptive, 
erratic and globally intertwined Earth system: ‘[E]arth as a whole can be considered as a 
complex system, comprised of many interwoven parts or subsystems, nonlinear feedbacks with 
delays, whose dynamics are characterized by critical thresholds and abrupt changes’.70 

While the overwhelming literature on (and practices in) Earth system science will no 
doubt play a significant role in informing the Earth system-focused design aspects of ESL,71 
cities could also offer best-practice examples of system-based law and governance approaches. 
This is because cities, which are by their very nature disaggregated, multi-faceted, complex 
and intertwined governance sites, employ polycentric governance as a form of systems-
oriented governance: ‘[U]rban systems such as towns and cities are specific and very open 
complex social–biophysical systems, the development of which is determined by many 
stochastic internal and external factors and multi-actor decisions, which introduce a high level 
of uncertainty’.72 

The literature on polycentrism is extensive and it is impossible to repeat the many extant 
views here.73 For present purposes, it suffices to briefly show what the essence of polycentric 
governance is, and what polycentrism’s links with an Earth system approach are. Polycentrism 
is characterized by self-organizing governance actors at multiple levels using a wide variety of 
normative arrangements; it is flexible (but not chaotic) by design, and it fully embraces and 
enables,  

 
 

69 Van der Heijden (n 9) 83.  
70 Rakhyun Kim and Brendan Mackey, ‘International Environmental Law as a Complex Adaptive System’ (2014) 
4 International Environmental Agreements: Politics, Law and Economics 5, 8.  
71 Hans-Joachim Schellnhuber and others (eds), Earth System Analysis for Sustainability (MIT Press 2004). 
72 Maros Finka and Tatiana Kluvańková, ‘Managing Complexity of Urban Systems: A Polycentric Approach’ 
(2015) 42 Land Use Policy 602, 602.  
73 See, for example, the pioneering views of Elinor Ostrom, ‘Polycentric Systems for Coping with Collective 
Action and Global Environmental Change’ (2010) 20 Global Environmental Change 550. 
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… many centres of decision- making that are formally mutually independent. To the 
extent of taking each other into account in competitive relationships, entering into 
various contractual and cooperative undertakings, or having recourse to central 
mechanisms to resolve conflicts, a metropolitan area’s various political jurisdictions 
may function in a coherent manner with consistent and predictable patterns of 
interacting behaviour. To the extent that this is the case, they may be said to function 
as a system … Polycentric systems are characterized by multiple governing authorities 
at differing scales rather than a mono-centric unit ... Each unit within a polycentric 
system exercises considerable independence in the making of norms and rules within a 
specific domain ... Participants in a polycentric system have the advantage of using 
local knowledge and learning. Whilst no governance system is perfect, polycentric 
systems have considerable advantages given their mechanisms for mutual monitoring, 
learning, and adaptation to disturbances of better strategies over time.74 

 
The prevailing global governance order by contrast (despite the forces of globalization) still is 
a predominantly top-down, command-and-control, inter-State governance regime that is 
enabled and legitimated through vertically-oriented, State-based law that treats global 
‘environmental’ challenges as simple and unconnected problems that could be solved by 
distinct regimes (for example, biodiversity, climate change etc.), mostly containing inflexible 
rules that are, in the main, always subject to the approval and support of States. This regime is 
neither a complex adaptative system, nor is it able to fully respond to the complex adaptative 
Earth system. And while this regime might be complicated, it is not complex or able to respond 
to complexity.75 Apart from the inevitable problem-shifting that occurs between global 
environmental regimes as a result,76 such a simple system-oriented or reductionist, one-
dimensional regime also closes down the potential for broad-based, democratic and inclusive 
civil-society and non-State actor participation, governance, and norm-making, norm 
application and enforcement. 

While ESL will have to include some of the more traditional aspects of the foregoing 
simple system-approach, it will also have to embrace alternative, complex systems-based 
modes of law and governance, as evidenced by polycentric governance approaches that cities 
pursue the world over. Some examples that could be particularly useful in this regard 
specifically emanate from transnational municipal networks, such as Cities for Climate Change 
Protection and Climate Alliance.77  
 

V. CONCLUSION 
 
While it briefly reflected on the failures and deficiencies of law through the lens of the 
Anthropocene, and while it called for urgent legal reforms, this chapter did not offer a detailed 
account of ESL. It merely highlighted some of the critical aspects that will have to be 
considered when thinking about ESL for the Anthropocene. Defining and designing ESL is a 
far more ambitious project that will have to be addressed through subsequent research. While 
it is easy to insist on the development of a new legal paradigm that is better fit for purpose in 
the Anthropocene, it is far more challenging to offer detailed guidance on what such a paradigm 

 
74 Finka and Kluvańková (n 72) 604.  
75 Kim and Mackey (n 70) 5-24.  
76 Rakyun Kim and Harro van Asselt, ‘Global Governance: Problem Shifting in the Anthropocene and the Limits 
of International Law’ in Elisa Morgera and Kati Kulovesi (eds), Research Handbook on International Law and 
Natural Resources (Edward Elgar 2016) 473.  
77 Betsill and Bulkeley (n 67) 141-159.  
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should look like. But I would suggest that cities already offer examples and perspectives that 
could be useful in guiding the trajectory of discussions about the design of ESL for the 
Anthropocene. The chapter accordingly stressed the usefulness of cities, exemplifying as they 
do a unique sphere of local governance that embraces aspects of both the ‘bad’ and ‘good’ 
Anthropocene, to serve as sites of regulatory innovation for thinking about ESL. To this end, 
cities are already developing and applying laws and governance practices that embrace 
alternative paradigms of care, that are normatively ambitious, and that are more fully 
responsive to an Earth system approach and its regulatory challenges.  
 


