Freedom, Solidarity and Health Care in the European Union 1
Introduction
A fundamental freedom to receive cross border medical treatment is granted to citizens of
the European Union by the internal market in services under the European Community
Treaty as interpreted by the European Court of Justice, 2 most recently in the case of
Yvonne Watts v Bedford Primary Care Trust. 3 Controversially, the Court ruled in the
Watts case that Member States may be required under European Community law to make
adjustments to their social security systems. 4 ‘An obligation exists under Community law
to authorise a patient registered with a national health service to obtain, at that
institution’s expense, hospital treatment in another Member State where the waiting time
exceeds an acceptable period having regard to an objective medical assessment of the
condition and clinical requirements of the patient concerned.’ 5 The Court found that
Article 49 of the European Community Treaty applies where a patient receives medical
services in a hospital environment for consideration in a Member State other than her
State of residence, regardless of the way in which the national system with which that
person is registered and from which reimbursement of the cost of those services is
subsequently sought operates. 6
Competence in the field of public health is retained by individual Member States, each of
which has the responsibility for organising and delivering health services and medical
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care. 7 There is thus the need to balance the objective of the free movement of patients in
the European Union against overriding national objectives relating to management of the
available hospital capacity, control of health expenditure and financial balance of social
security systems. 8
National Health Systems versus Freedom to Receive Cross-Border Health Care

The Member States of the European Union feel that it is necessary to clarify the
interaction between the European Community provisions on the free movement of
services and the health services provided by national health systems; 9 and strongly
believe that developments in this area should result from political consensus, and not
solely from case law. Representatives of the Member States in the Council of the
European Union have endorsed a Statement on common values and principles that
underpin the health systems in the Member States of the European Union; 10 recalling the
overarching values of universality, access to good quality care, equity and solidarity.
Universality is defined as meaning that no-one is barred access to health care; whereas
solidarity is closely linked to the financial arrangement of Member States’ own national
health systems and the need to ensure accessibility to all. The value of equity is stated to
relate to equal access according to need, regardless of ethnicity, gender, age, social status
or ability to pay. Emphasis is placed on the essential feature of all Member States’ health
systems, namely, the aim to make each system financially sustainable in a way which
will safeguard the above mentioned values in that Member State for the future. In
addition, and beneath these overarching values, a set of shared operating principles
include: good quality health care; patient safety; care based on evidence and ethics,
embracing ‘the challenge of prioritising health care in such a way that balances the needs
of individual patients with the financial resources available to treat the whole
population’; 11 patient involvement, transparency and, where possible, choice between
different health service providers; redress, a fair complaints procedure and clear
information about liabilities and compensation; and privacy and confidentiality. Any
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standardisation of health systems in the European Union would be deemed inappropriate.
Member States would commit themselves to working together to share experiences and
information about good practice in health care, through the Open Method of
Coordination 12 in order to promote efficient and accessible high quality health care in
Europe. The Member States would only countenance a legal framework on health
services which enshrines the values and principles endorsed by the Council. 13
The European Commission, in response, is developing, through a consultation exercise, a
Community framework for safe, high quality and efficient health services in the
European Union. Questions being addressed include, inter alia: whether there are shared
values and principles for health services on which citizens can rely throughout the
European Union; what practical issues need to be clarified for citizens who wish to seek
healthcare in other Member States, such as, for example, the availability of transparent
information on good quality health care, contractual liability and after care service.
Greater choice in exercising individual entitlements in an enlarged European Union needs
to be reconciled with the financial sustainability of Member States’ health systems and
the flexibility of Member States to regulate their own systems without creating
unjustified barriers to free movement. The Commission, ultimately, will propose a draft
Community Directive on health services with an internal market legal basis during the
course of 2007. 14
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A High Quality of Health Care: Principles; Procedures; Competence and Reform?
To what extent can the European Community become involved in what is essentially the
responsibility of Member States, namely public health?
Consider the following two opposing views.
On the one hand:
‘By providing every EU citizen with the right to access the best national healthcare
services available in the EU, in circumstances where his/her own national healthcare
system has failed, the Court of Justice has given him/her the most valuable service
available anywhere.’ 15
On the other hand:
‘The European Court of Justice has embarked on a policy of strengthening the rights of
EU citizens to obtain treatment in other Member States. …is this individualistic view of
health care rights mistaken and likely to damage the sense of social solidarity essential to
any public, social welfare system?’ 16
The Principle of Solidarity 17
There is a tension between the free movement of persons and the principle of national
solidarity. Giubboni continues: ‘So it is not by chance that the principle of national
solidarity has been invoked by the Member States as a form of defence against the
dynamics of economic integration – and particularly of the liberalistion of services –
regarded as potentially destabilising to the viability, in primis financial, of national social
protection systems.’ 18
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It is the nation State that is faced with difficult decisions and choices in the management
of its own finite resources for health care. ‘Individual health care rights at the European
level may not foster notions of solidarity. They will benefit a vocal minority, but divert
resources from poorly represented, less visible, less articulate groups typically composed
of disabled, mentally ill and elderly patients.’ 19
Procedures
Newdick goes on to say that health rights in systems based on social welfare are relative
rights. ‘Relative rights cannot guarantee access to substantive benefits, so it is crucial to
understand the procedure by which the court will scrutinise the decision-maker’s
authority.’ 20
The ruling of the European Court of Justice in the Watts case is significant here in that it
purported to circumscribe the potential for arbitrary discretionary decisions of national
health authorities concerning the grant or refusal of prior authorisation and the regulation
of their waiting lists. 21 The Court noted that the National Health Service regulations do
‘not set out the criteria for the grant or refusal of the prior authorisation necessary for the
reimbursement of the cost of hospital treatment provided in another Member State, and
therefore do not circumscribe the exercise of the national competent authorities’
discretionary power in that context.’ 22 Moreover the Court ruled, ‘… a refusal to grant
prior authorisation cannot be based merely on the existence of waiting lists enabling the
supply of hospital care to be planned and managed on the basis of predetermined general
clinical priorities, without carrying out in the individual case in question an objective
medical assessment of the patient’s medical condition, the history and probable cause of
his illness, the degree of pain he is in and/or the nature of his disability at the time when
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the request for authorisation was made or renewed.’ 23 Furthermore, the Commission
consultation is examining such issues of procedure as, for example, more patient
information; and transparency of reasons for refusing authority to undertake cross border
medical treatment, these being facilitative of judicial review. Suggestions by contributors
for improvements include: 24 clear information for patients on cross-border care; effective
and transparent decision procedures; a patient-centred approach; 25 evidence-based
standards; 26 and the right to appeal against refusals. There was a broad consensus that
responsibility for clinical oversight should be with the country of treatment, with
importance attached to cooperation with the relevant authorities in the patient’s home
country, inclusive of managed cross-border care and international patient transport.
The Principle of Subsidiarity 27
Many contributors to the Commission consultation (in particular from national
governments, unions and purchasers) emphasised that any Community action that affects
the health systems should respect the subsidiarity principle, referring in particular to
Article 152 of the European Community Treaty. In particular, many argued that the
‘steering capacity’ of national or regional healthcare regulators should be preserved.
Some contributors (especially umbrella organisations of dentists and some Member
States) argued that the principle of subsidiarity does not prevent the application of
European Union fundamental freedoms. In their view, increased freedom of choice and
movement could be positive, and could help to increase access, quality and financial
sustainability, rather than endangering the balance of the healthcare system. Some
23
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contributions (in particular scientists and dentists) highlighted in this context the potential
danger of a series of measures that could be used to limit patient, professional and
provider mobility against the principles of the Treaty and the rulings of the Court of
Justice. These include a reference to insufficient provision of information to patients,
extensive use of the prior authorisation requirements, or the general argument of ‘danger
of instability’ to health care systems. 28
It should not be overlooked that the principle of subsidiarity, intended to regulate the
exercise of Community competence is inextricably linked to the existence of Community
competence, 29 soon to be Union competence. 30 The reformed Treaties signed at Lisbon
on 19 October 2007 have delineated more explicitly the competences conferred upon the
European Union. 31
Competence and Reform
The majority view of contributors to the proposed Community action on health services
Consultation was that a combination of both ‘supportive’ tools (such as practical
cooperation, or the ‘open method of coordination’) and legally binding measures would
be the most efficient approach. There were clearly two main approaches preferred by
28
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29
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870/07 Lisbon, 19 October 2007.
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different contributors. Some contributors preferred to include any changes within the
Regulations on the coordination of social security systems 32 , while other contributors
preferred a new Directive on health services.
The internal market will remain a shared competence of the European Union with the
Member States under the reformed Treaties; 33 whereas the Union may only take
complementary or supportive action, 34 respecting the defined responsibilities of the
Member States for health services. 35 A new provision in the health Article 152 36
empowers the Union in particular to encourage cooperation between Member States to
improve the complementarity of their health services in cross border areas. A further
addition authorises the Commission in close contact with the Member States to take any
useful initiative to promote coordination amongst Member States of their policies and
programmes on health services in cross-border areas, and ‘in particular initiatives aiming
at the establishment of guidelines and indicators, the organisation of exchange of best
32

Regulations (EC) No. 1408/71 and 574/72, [1971] OJ L149/2 and [1972] OJ L74/1, as since amended by Regulation (EC) No.
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33
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between the Union and the Member States applies in the area of the internal market. Article 4 (2) (a) TFEU. When the Treaties confer
on the Union a competence shared with the Member States in a specific area, the Union and the Member States may legislate and
adopt legally binding acts in that area. The Member States shall exercise their competence to the extent that the Union has not
exercised its competence. The Member Sates shall again exercise their competence to the extent that the Union has decided to cease
exercising its competence. Article 2 (2) TFEU. The Union shall adopt measures with the aim of establishing or ensuring the
functioning of the internal market, in accordance with the relevant provisions of the Treaties. Article 22a (1) TFEU. See also, Protocol
Number 8 on the Exercise of Shared Competence: With reference to Article 2 (2) of the Treaty on the Functioning of the European
Union on shared competence, when the Union has taken action in a certain area, the scope of this exercise of competence only covers
those elements governed by the Union act in question and therefore does not cover the whole area. , CIG 2/01/07 REV 1, Brussels, 5
October 2007, Conference of the Representatives of the Governments of the Member States, IGC 2007, Draft Treaty amending the
Treaty on European Union and the Treaty establishing the European Community – Protocols. http://www.europa.eu
34
In certain areas and under the conditions laid down in the Treaties, the Union shall have competence to carry out actions to support,
coordinate or supplement the actions of the Member States, without thereby superseding their competence in these areas. Legally
binding acts of the Union adopted on the basis of the provisions of the Treaties relating to these areas shall not entail harmonisation of
Member States’ laws or regulations. Article 2 (5) TFEU. The Union shall have competence to carry out actions to support, coordinate
or supplement the actions of the Member States in the area of the protection and improvement of human health. Article 6 (a) TFEU.
35
Article 152 (7) TFEU.
36
Article 152, (2), subpara. 1 TFEU.
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practice, and the preparation of the necessary elements for periodic monitoring and
evaluation.’ 37 These fall short of empowering command and control legislation,
legitimising supporting, supplementary or coordinating action only. It remains the case
that the responsibilities of a Member State for its health services have been further
strengthened under the reformed Treaty on the Functioning of the European Union so as
to include the management of its health services and medical care and the allocation of
the resources assigned to them in each Member State. 38 This is a significant confirmation
of the competence of a Member State as regards the allocation of resources assigned to
health services and medical care and their consequential management in that Member
State.
The Charter of Fundamental Rights of the Union
The Charter of Fundamental Rights of the Union 39 provides: Everyone has the right of
access to preventive health care and the right to benefit from medical treatment under the
conditions established by national laws and practices. A high level of human health
protection shall be ensured in the definition and implementation of all Union policies and
activities. 40
This two-pronged provision corroborates the conferred substantive competence of
Member States in the field of health care. At the same time it lends weight to the shared
competence of the Union to integrate a high level of health care into its internal market
activities. 41 In exercising this shared competence, a framework directive which would
leave as much scope for national decision as possible and which would respect well
established national arrangements and the organisation and working of Member State’s
legal systems; 42 incorporating procedural objectives only, would constitute a viable
37

The European Parliament shall be kept fully informed. Article 152 (2), subpara. 2 TFEU. Emphasis added.
Union action shall respect the responsibilities of the Member States for the definition of their health policy and for the organisation
and delivery of health services and medical care. The responsibilities of the Member States shall include the management of health
services and medical care and the allocation of the resources assigned to them. Article 152 (7) TFEU Emphasis added..
39
The Charter’s provisions will be solemnly proclaimed by the European Institutions one day before the Treaty of Lisbon is signed
formally in December 2007. Source: Professor Hans-Gert Pöttering, President of the European Parliament and honorary Patron of the
international Conference entitled, ‘The European Constitution and National Constitutions’, Ibid. Krakόw 24 October 2007.
40
In Title IV Solidarity, Article 35.
41
See further the explanatory notes to Article 35 of the Charter.
See: Ryland D, ‘The Charter of Fundamental Rights of the European Union: Questions, Problems and Perspectives’, (2005) No. 1,
Państwo I Spoleczeństwo (State and Society), Andrzej Frycz Modrzewski Kraków University College Press, p. 113; Ryland D, ‘The
Charter of Fundamental Rights of the European Union: Pandora’s Box or Panacea?’ (2003) Vol. 45, No. 5/6 Managerial Law, p. 145.
42
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the European Community Treaty, Article 7.
38
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instrument, and one which would fall within the remit of the Member States’ endorsed
statement in the Council.
The Charter of Fundamental Rights is not incorporated in the Treaty of Lisbon; instead it
receives a cross reference in an amended Article 6 of the Treaty on European Union,
which provides that the Union recognises the rights, freedoms and principles set out in
the Charter, 43 which accords to the Charter the same legal value as the Treaties, and
which confirms that the Charter’s provisions shall not extend in any way the competences
of the Union as defined in the Treaties. 44 Moreover, ‘the rights, freedoms and principles
in the Charter shall be interpreted in accordance with the general provisions in Title VII
of the Charter governing its interpretation and application and with due regard to the
explanations referred to in the Charter, that set out the sources of those provisions.’ 45
In order to assuage doubts and dilemmas in the controversial area of social ‘rights’, in
particular those of the United Kingdom government which is opposed to their direct
enforceability in the national courts, the inserted Article 52(5) 46 of the Charter provides:
‘The provisions of this Charter which contain principles may be implemented by
legislative and executive acts of Member States when they are implementing Union law,
in the exercise of their respective powers. They shall be judicially cognisable only in the
interpretation of such acts and in the ruling on their legality’. 47 The interpretative
provisions incorporated in the Constitution may have circumvented the direct
enforceability of the Charter of Fundamental Rights. The scope still exists for the
provisions of the Charter to be enforced indirectly by way of an interpretative ruling from
the European Court of Justice, on a reference from a national court on a question of
Union law. 48
It is submitted that the United Kingdom’s exclusion from the jurisdiction of the Courts
concerning the Solidarity Title IV of the Charter is intended solely to protect the United
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45
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44

10

Kingdom’s laws on industrial action. 49 In any case, it has been submitted that ‘[t]he
effect of this exemption is questionable, however, as it would appear to undermine
fundamental principles about the obligation of Member States to adhere to the acquis
communautaire (EC law, the Treaties and the case-law of the European Court of
Justice).’ 50 Moreover, ‘[i]t has been suggested that the Charter could still have an indirect
impact on UK law, particularly in cases where the ECJ ruled on Charter-related issues in
other EU Member States.’ 51 The United Kingdom House of Commons European
Scrutiny Committee have reported their concerns about the security of the United
Kingdom’s position under the Charter. In their view, it requires to be made clear that
Protocol Number 7 to the reformed Treaties takes effect notwithstanding other provisions
of the Treaty or Union law generally. 52 Fundamental principles of non-discrimination on
grounds of nationality and proportionality spring to mind in this regard.
The TEU explicitly provides that ‘fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms and as they
result from the constitutional traditions common to the Member States shall constitute
general principles of the Union’s law.’ 53 The European Court of Justice has declared:
‘The Charter was solemnly proclaimed by the Parliament, the Council and the
49

Protocol (No. 7) on the Application of the Charter of Fundamental Rights to Poland and to the United Kingdom, CIG 2/01/07 REV
1, Brussels, 5 October 2007, Ibid.
Article 1 (1) The Charter does not extend the ability of the Court of Justice of the European Union, or any court or tribunal of Poland
or the United Kingdom, to find that the laws, regulations or administrative provisions of Poland or of the United Kingdom are
inconsistent with the fundamental rights, freedoms and principles that it reaffirms.
Article 1 (2) In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justiciable rights applicable to
Poland or the United Kingdom except in so far as Poland or the United Kingdom has provided for such rights in its national law.
Article 2 To the extent that a provision of the Charter refers to national laws and practices, it shall only apply to Poland or the United
Kingdom to the extent that the rights or principles that it contains are recognised in the law or practices of Poland or of the United
Kingdom.
Poland would appear to be doing somersaults here as a further Declaration would appear to contradict that which Poland purports to
safeguard by way of being a Party to this Protocol. See Declaration Number 53, Declaration by the Republic of Poland concerning the
Protocol on the application of the Charter of Fundamental Rights in relation to Poland and the United Kingdom. Therein Poland
declares that, having regard to the tradition of social movement of ‘Solidarity’ and its significant contribution to the struggle for social
and labour rights, it fully respects social and labour rights, as established by European Union law, and in particular those reaffirmed in
Title IV of the Charter of Fundamental Rights of the European Union. CIG 3/1/07 REV 1, Brussels, 5 October 2007, Ibid.
50
Miller V, ‘EU Reform: a new treaty or an old constitution?’ House of Commons Library Research Paper 07/64,
http://www.parliament.uk
51
Ibid. Citing EUObserver 27 June 2007, http://www.euobserver.com
52
The United Kingdom Parliament Select Committee on European Scrutiny Thirty Fifth Report on the European Union
Intergovernmental Conference, para. 73. “ the words of the recital reaffirm that the Protocol is ‘without prejudice to other obligations
of the United Kingdom under the Treaty on European Union, the Treaty on the Functioning of the European Union, and Union law
generally.’ … If it is intended that ECJ case law based on the Charter should have no effect at all within the UK, we should have
expected some provision in the Protocol to make it clear that the Protocol takes effect notwithstanding other provisions in the Treaties
or Union law generally. This would be the more necessary given the tendency for any derogation from the Treaties to be interpreted
restrictively by the ECJ.” A possibility would seem to exist ‘that following a reference to the ECJ from some other Member State the
Court might find that, in the light of the Charter,’ a derogation from a provision of EU law, ‘has to be interpreted more restrictively
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53
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Commission in Nice on 7 December 2000…. Furthermore, the principal aim of the
Charter, as is apparent from its preamble, is to reaffirm ‘rights as they result, in
particular, from the constitutional traditions and international obligations common to the
Member States, the Treaty on European Union, the Community Treaties, the [ECHR], the
Social Charters adopted by the Community and by the Council of Europe and the case
law of the Court … and of the European Court of Human Rights’. 54 The Charter, states
one learned commentator, ‘is bound, in time, to be recognised as an authoritative restatement of fundamental rights that derive their character as general principles of law
from the constitutional traditions of the Member States or from international agreements
to which the Member States are parties.’ 55
Conclusion
A balance of the principles as succinctly laid out in the Health Article of the Charter of
Fundamental Rights of the Union, which does have the same legal value as the Treaties,
should, thus, be the benchmark for any Union action on health care. Issues of conferred
competence are at stake and, respecting the principles of subsidiarity and proportionality,
the patient’s right of access to a high quality of health care in an internal market in health
services in the European Union should be facilitated legislatively by best practice
procedures, information and transparency; it should further be qualified by the principles
of solidarity and the sustainability of Member States’ national health systems.
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