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‘… what do hu man rights per tain ing to the pri vacy of the home mean if
day and night, con stantly or in ter mit tently, it re ver ber ates with the roar 
of air craft en gines?’1

‘The risks posed by in dus try may have ac quired the ‘en vi ron men tal’
la bel but the fact that they are un equally dis trib uted is es sen tially a po -
lit i cal, not a le gal, con cern; it is no more and no less an af front to hu -
man rights than the ex is tence of in equal i ties in the dis tri bu tion of
in come, wealth, health, etc…. Given the im por tance of the wider
strug gle for hu man rights, it is surely un wise to blunt our most re -
spected weap ons on the less de serv ing tar gets’.2

Is it pos si ble to rec on cile these op pos ing views as to the po ten tial scope of the
Eu ro pean Con ven tion on Hu man Rights as far as en vi ron men tal noise pol lu tion, in
par tic u lar health-de bil i tat ing lev els of night time air craft noise, is con cerned? If not,
is there any way in which equi lib rium may be at tained?

In tro duc tion

This pa per eval u ates in ter na tional, Eu ro pean, and na tional law, and seeks a fair bal -
ance be tween the con flict ing in ter ests con cern ing night flights and con se quen tial
night time air craft noise. ‘Air travel is es sen tial to the United King dom’s econ -
omy…In the last 30 years there has been a five-fold in crease in air travel. It has
opened up op por tu ni ties that for many did not ex ist be fore; half the pop u la tion flies
at least once a year, and many fly more than that. [The] econ omy de pends on air
travel. Many busi nesses, in both man u fac tur ing and ser vice in dus tries, rely on air
travel…Vis i tors by air are cru cial to UK tour ism. Air freight has dou bled in the last
10 years; one third by value of all goods ex port(ed) go by air. 200,000 peo ple are em -
ployed in the avi a tion in dus try, with three times as many jobs sup ported by it in di -
rectly.’3 How ever, ‘[n]oise from air craft op er a tions at night is widely re garded as the 
least ac cept able as pect of air craft op er a tions.’4 More over, ‘ [w]hile many pol lut ants, 
be cause of their tox ic ity or vol ume, have far more se ri ous long term en vi ron men tal
im pact, noise, [ … ] is the fac tor most peo ple iden tify as caus ing the great est per -
ceived de te ri o ra tion in the qual ity of life.’5

It is sub mit ted that the pri mor dial Grand Cham ber judg ment of the Eu ro pean
Court of Hu man Rights in Hatton II, a case which went to ap peal con cern ing an in -
crease in air craft night time noise, rep re sents a step back wards in the pro tec tion of
pri vacy and hu man health in the home pro vided for in Ar ti cle 8 of the Eu ro pean
Con ven tion on Hu man Rights. What is the way for ward for in di vid ual ‘en vi ron men -
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tal rights’ af ter the Grand Cham ber’s judg ment? The scope of the In ter na tional Civil
Avi a tion Or gani sa tion, op er at ing un der the aus pices of the 1944 Chi cago Con ven -
tion, is ex am ined, as are the noise stan dards, rec om men da tions and guide lines of the
World Health Or gani sa tion. Eu ro pean Com mu nity law, both sub stan tive and pro ce -
dural, Eu ro pean Com mu nity prin ci ples, and the Char ter of Fun da men tal Rights of
the Eu ro pean Un ion, will be eval u ated. The Hu man Rights Act 1998 and the prin ci -
ple of pro por tion al ity, fur ther, will be ex am ined in con text. Of sig nif i cance, is the
de vel op ment of the com mon law of nui sance, in the light of the Hu man Rights Act,
and the po ten tial scope for flex i bil ity in the award of dam ages to in di vid u als whose
in ter ests are su per seded by those deemed higher up the scale. Per ti nent case law of
the Eu ro pean Court of Hu man Rights and of the na tional courts in the United King -
dom will be crit i cally ap praised. It will be sub mit ted that un der the prin ci ple of pro -
por tion al ity, weight be ing ac corded to the un rea son able bur den suf fered by a few,
and in the light of health fac tors, the bal ance should have tilted to wards the ap pli -
cants in Hatton II.

The Evo lu tion of ‘En vi ron men tal Rights’ in Eu rope

There was no men tion of ‘en vi ron men tal rights’ in the Coun cil of Eu rope, Eu ro pean
Con ven tion on Hu man Rights and Fun da men tal Free doms (ECHR) of 1950, com -
prised of civil and po lit i cal rights. ‘In the 1950s, the uni ver sal need for en vi ron men -
tal pro tec tion was not yet ap par ent.’ 6  En vi ron men tal val ues have since evolved in
re sponse to so ci etal change and in creased pub lic aware ness. The turn ing point was
the Stock holm Dec la ra tion on the Hu man En vi ron ment of 1972, which as so ci ated
en vi ron men tal qual ity and well be ing with fun da men tal rights, and which de clares
that: ‘Man has a fun da men tal right to free dom, equal ity and ad e quate con di tions of
life, in an en vi ron ment of a qual ity that per mits a life of dig nity and well-be ing,..’7

The first suc cess ful en vi ron men tal case heard by the Eu ro pean Court of Hu -
man Rights in Strasbourg, in the ab sence of an ex plicit right to a clean and healthy
en vi ron ment, con cerned a vi o la tion of Ar ti cle 8 ECHR.8 Ar ti cle 8.1 of the Con ven -
tion pro vides that ev ery one has the right to re spect for his pri vate and fam ily life, his
home… In ac cor dance with Ar ti cle 8.2 of the Con ven tion, there shall be no in ter fer -
ence by a pub lic au thor ity with the ex er cise of this right ex cept such as is in ac cor -
dance with the law and is nec es sary in a dem o cratic so ci ety in the in ter ests of…the
eco nomic well be ing of the coun try …or for the pro tec tion of the rights and free doms 
of oth ers. The case of López Ostra v Spain9 con cerned emis sions of pol lut ing fumes,
pes ti len tial and ir ri tant smells and re pet i tive noise from a waste treat ment plant. The
Court ruled that, ‘Nat u rally, se vere en vi ron men tal pol lu tion may af fect in di vid u als’
well-be ing and pre vent them from en joy ing their homes in such a way as to af fect
their pri vate and fam ily life ad versely, with out, how ever, se ri ously en dan ger ing
their health.’10  In the light of the par tic u lar facts of the case; namely that the plant
was op er at ing with out the req ui site licence, that the fam ily had to bear the nui sance
caused by the plant for over three years be fore mov ing house, mov ing only when it
ap peared that no end to the sit u a tion was in sight and be cause of med i cal opin ion
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con cern ing Mrs López Ostra’s daugh ter; the Court con sid ered that there had been a
vi o la tion of Ar ti cle 8 ECHR. Hav ing re gard to these facts, and de spite the mar gin of
ap pre ci a tion left to the Span ish au thor i ties, the Court ruled that the State did not suc -
ceed in strik ing a fair bal ance be tween the in ter ests of the town’s eco nomic well-be -
ing, - in hous ing a waste-treat ment plant, - and Mrs López Ostra’s ef fec tive
en joy ment of her right for her home and her pri vate and fam ily life. This case was
fol lowed by that of Guerra and oth ers v It aly, judg ment of the Grand Cham ber, in
which the Court ruled that the di rect ef fect of a fac tory’s toxic emis sions on the ap -
pli cants’ right to re spect for their pri vate and fam ily life meant that Ar ti cle 8 ECHR
was ap pli ca ble.11 ‘In the in stant case the ap pli cants waited, right up un til the pro duc -
tion of fer ti lis ers ceased in 1994, for es sen tial in for ma tion that would have en abled
them to as sess the risks that their fam i lies might run if they con tin ued to live at
Manfredonia, a town par tic u larly ex posed to dan ger in the event of an ac ci dent at the 
fac tory.’12 The Court held, thus, that It aly was in vi o la tion of Ar ti cle 8 of the Con -
ven tion. 

In an ear lier ap pli ca tion, in the case of Powell and Rayner v United King -
dom,13 the ap pli cants main tained that, as a re sult of ex ces sive noise gen er ated by air
traf fic in and out of Heathrow Air port, they had each been vic tim of an un jus ti fied
in ter fer ence by the United King dom with the right guar an teed to them un der Ar ti cle
8 ECHR.14 Ad mit tedly, the Court re cog nised the ad mis si bil ity of the claim rul ing
that, ‘in each case, al beit to greatly dif fer ing de grees, the qual ity of the ap pli cant’s
pri vate life and the scope for en joy ing the ame ni ties of his home have been ad versely 
af fected by the noise gen er ated by air craft us ing Heathrow Air port.’15 How ever, af -
ter de clar ing that a fair bal ance had to be struck be tween the com pet ing in ter ests of
the in di vid ual and of the Com mu nity as a whole, the Eu ro pean Court of Hu man
Rights de liv ered its judg ment for the United King dom, rul ing that the op er a tion of a
ma jor in ter na tional air port pur sued a le git i mate aim,16 var i ous mea sures to con trol,
abate and com pen sate for air craft noise had been in tro duced,17 and the stat u tory lim -
i ta tion on li a bil ity was not ab so lute.18 Fur ther more, the gov ern ment con sid ered spe -
cific reg u la tory mea sures, as op posed to lit i ga tion, a better way to deal with the
prob lems caused by air craft noise. ‘It is cer tainly not for the Com mis sion or the
Court to sub sti tute for the as sess ment of the na tional au thor i ties any other as sess -
ment of what might be the best pol icy in this dif fi cult so cial and tech ni cal sphere.
This is an area where the Con tract ing States are to be re cog nised as en joy ing a wide
mar gin of ap pre ci a tion.’19 Ac cord ing to the Court, in form ing a judge ment as to the
proper scope of the noise abate ment mea sures for air craft ar riv ing at and de part ing
from Heathrow Air port, the United King dom Gov ern ment could not ar gu ably be
said to have ex ceeded the mar gin of ap pre ci a tion or up set the fair bal ance re quired to 
be struck un der Ar ti cle 8 ECHR.20 

The law was con firmed by the Eu ro pean Court of Hu man Rights sit ting as a
Grand Cham ber, on ap peal, in the case of Hatton and Oth ers v United King dom,21

judg ment of 8 July 2003, a case con cern ing in creased air craft night-time noise.
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Quan ti ta tive steps for ward in the pro tec tion of in di vid ual en vi ron men tal rights had
been made in López Ostra, Guerra, and, sig nif i cantly, in the con text of an in crease in 
air craft night time noise, in Hatton I,22 prior to the ap peal. Hatton I, thus, ex tended
the reach of Ar ti cle 8 ECHR to where it had not pre vi ously been ap plied, but this was 
short-lived.

Hatton I and Hatton II

The back ground to the Hatton case lay in the de ci sion of the Sec re tary of State for
Trans port to adopt a re vised scheme of night time air craft noise re stric tions at
Heathrow air port, which in tro duced a noise quota scheme for the night quota pe -
riod.23 Con se quent to the re duc tion in the length of the night quota pe riod, the num -
ber of move ments per mit ted dur ing the night pe riod (i.e. from 11 p.m. to 7 a.m.) in -
creased un der the 1993 Scheme.24 The Sec re tary of State’s de ci sion to in tro duce the
1993 Scheme had been chal lenged by way of ju di cial re view. The High Court had
de clared that the 1993 Scheme was con trary to the terms of sec tion 78(3)(b) of the
1982 Civil Avi a tion Act, and there fore in valid, be cause it did not ‘spec ify the max i -
mum num ber of oc ca sions on which air craft of de scrip tions so spec i fied may be per -
mit ted to take off or land’ but, in stead, im posed con trols by ref er ence to lev els of
ex po sure to noise en ergy.25 Con se quently, the Sec re tary of  State de cided to re tain
the quota count sys tem, but with the ad di tion of an over all max i mum num ber of air -
craft move ments. This de ci sion was held by the High Court to be in ac cor dance with
sec tion 78(3)(b) of the 1982 Act. How ever, the 1993 Con sul ta tion Pa per was held to
have been ‘ma te ri ally mis lead ing’ in fail ing to make clear that the im ple men ta tion of 
the pro pos als for Heathrow air port would per mit an in crease in noise lev els over
those ex pe ri enced in 1988.26 In July 1996, sub se quent to the pub li ca tion of ad di -
tional Con sul ta tion pa pers, and in a fur ther ap pli ca tion for ju di cial re view, the Court
of Ap peal de cided that the Sec re tary of State had given ad e quate rea sons and suf fi -
cient jus ti fi ca tion for his con clu sion that it was rea son able, on bal ance, to run the
risk of di min ish ing to some de gree lo cal peo ple’s abil ity to sleep at night be cause of
the coun ter vail ing con sid er ations to which he was, in 1993, will ing to give greater
weight, and that by June 1995 er rors in the con sul ta tion pa pers had been cor rected
and the new pol icy could not be said to be ir ra tio nal.27 

In their ap pli ca tion to the Eu ro pean Court of Hu man Rights, the ap pli cants, in
Hatton I, al leged a vi o la tion of Ar ti cle 8 ECHR by vir tue of the in crease in the level
of noise caused at their homes by air craft us ing Heathrow air port at night af ter the in -
tro duc tion of the scheme in 1993. They sub mit ted that, af ter the 1993 scheme was
in tro duced, the level of noise caused by air craft tak ing off and land ing at Heathrow
air port be tween 4 a.m. and 7 a.m. in creased sig nif i cantly. They con tended that they
found it dif fi cult to sleep af ter 4.a.m. and im pos si ble af ter 6 a.m. They sub mit ted that 
the lev els of noise to which they were ex posed at night were well in ex cess of those
which were con sid ered, in ter na tion ally, to be tol er a ble. They con tended that the ev i -
dence showed that al most all of them had suf fered night noise lev els in ex cess of 80
dB LA max, and in one case as high as 90 dB LA max. They re ferred to the World
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Health Or gani sa tion’s guide line value for avoid ing sleep dis tur bance at night, of a
sin gle noise event of 60 dB LA max, and ar gued that the Gov ern ment had no ad e -
quate re search to sup port their con ten tion that lev els of 80 dB LA max were tol er a -
ble.28

Hatton I

The Court dis tin guished this case from pre vi ous air craft noise ap pli ca tions,
emphasising the spe cific com plaints of night time air craft noise and the fact that
there had been an in crease in such noise since the in tro duc tion of the 1993 scheme.29

The Court un der lined the pos i tive duty of the State to take rea son able and ap pro pri -
ate mea sures to se cure the ap pli cants’ rights un der Ar ti cle 8.1 of the Con ven tion.31

The Court fur ther con firmed that in the con text of Ar ti cle 8.1 ECHR re gard must be
had to the fair bal ance that has to be struck be tween the com pet ing in ter ests of the in -
di vid ual and of the com mu nity as a whole. In that con text the State en joys a cer tain
mar gin of ap pre ci a tion in de ter min ing the steps to be taken to en sure com pli ance
with the Con ven tion. 31

Of sig nif i cance, how ever, is the fact that the Court un der lined that in strik ing
the re quired bal ance, States must have re gard to the whole range of ma te rial con sid -
er ations, and that in the par tic u larly sen si tive field of en vi ron men tal pro tec tion,
mere ref er ence to the eco nomic wellbeing of the coun try is not suf fi cient to out -
weigh the rights of oth ers. The Court re called that in López Ostra v Spain,32 and not -
with stand ing the un doubted eco nomic in ter est for the na tional econ omy of the
tan ner ies con cerned, the Court looked in con sid er able de tail at ‘whether the na tional 
au thor i ties took the mea sures nec es sary for pro tect ing the ap pli cant’s right to re -
spect for her home and her pri vate and fam ily life …’ Ac cord ing to the Court, States
are re quired to mini mise, as far as pos si ble, the in ter fer ence with these rights, by try -
ing to find al ter na tive so lu tions and by gen er ally seek ing to achieve their aims in the
least oner ous way as re gards hu man rights. More over, the Court re cog nised that
over all, the level of noise dur ing the quota pe riod (11-30pm to 6 am) in creased un der 
the 1993 scheme.33 The Court con cluded that in the ab sence of any se ri ous at tempt to 
eval u ate the ex tent or im pact of the in ter fer ences with the ap pli cants’ sleep pat terns,
and gen er ally in the ab sence of a prior spe cific and com plete study with the aim of
find ing the least oner ous so lu tion as re gards hu man rights, it was not pos si ble to
agree that in weigh ing the in ter fer ences against the eco nomic in ter est of the coun try
– which it self had not been quan ti fied – the gov ern ment struck the right bal ance in
set ting up the 1993 Scheme. Ac cord ingly there had been, by a ma jor ity of judges, a
vi o la tion of Ar ti cle 8 ECHR.34 The Court awarded the ap pli cants the sum of GBP
4,000 each in re spect of non-pe cu ni ary dam age, hav ing re gard to the ac counts given
by the ap pli cants of the im pact on each of them of the in crease in night flights since
1993.35 

The Sep a rate Opin ion given by Judge Costa is note wor thy. He stated that it
seemed to him that the in con ve nience was very sub stan tial and, all in all, ex ces sive.
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The eight ap pli cants lived very near the run ways, and four of them had to move
house. In his view, they cer tainly did not do so merely to sat isfy a whim, but be cause
they and their fam i lies had been find ing it ex tremely dif fi cult to bear the noise, and,
in par tic u lar, to sleep. He emphasised that what was at is sue here were night flights,
with aeroplanes land ing or tak ing off be tween 4 a.m. and 6 a.m. Ac cord ing to Judge
Costa, any one who has suf fered for a long pe riod from noise dis tur bance such as to
dis rupt their sleep (or pre vent them from get ting back to sleep once awake) is well
aware that the ef fects of this on the nerves and on one’s phys i cal and men tal well-be -
ing are ex tremely un pleas ant and even harm ful. Fur ther more, the ap pli ca tions con -
cerned the pe riod sub se quent to 1993 and the gov ern ment had ac knowl edged that
since 1993 the num ber of night flights had sub stan tially in creased. He was ad a mant
that it had ‘to be one thing or the other: ei ther the num ber of po ten tial vic tims of
night flight noise is lim ited and the ‘ben e fi cia ries’ of those flights can com pen sate
them, or it is too high for the level of com pen sa tion to be fi nan cially vi a ble for the
ben e fi cia ries, where upon night flights need to be re viewed in their en tirety.’36 It
seemed to Judge Costa that, hav ing re gard to the Court’s case law on the right to a
healthy en vi ron ment,37 main tain ing night flights at that level meant that the ap pli -
cants had to pay too high a price for an eco nomic well-be ing, of which the real ben e -
fit, more over, was not ap par ent from the facts of the case. In his opin ion, since the
be gin ning of the 1970s, the world has be come in creas ingly aware of the im por tance
of en vi ron men tal is sues and of their in flu ence on peo ple’s lives. He re cog nised the
fact that the Eu ro pean Court of Hu man Rights case-law has not been alone in de vel -
op ing along those lines, giv ing the ex am ple of Ar ti cle 37 of the Char ter of Fun da -
men tal Rights of the Eu ro pean Un ion of 18 De cem ber 2000 as be ing de voted to the
pro tec tion of the en vi ron ment. He ‘would find it re gret ta ble if the con struc tive ef -
forts made by the Court were to suf fer a set back.’38

The di lemma lies in the Par tially Dis sent ing Opin ion of Judge Greve con cern -
ing the eth ics of us ing Ar ti cle 8 ECHR in such a sit u a tion, al beit ac cept ing that the
night flights’ noise did in ter fere sub stan tially with the ap pli cants’ sleep. Her in tro -
duc tory re marks tip the bal ance in the op po site di rec tion. In the opin ion of Judge
Greve, ‘[i]n re la tion to the no tion of ‘home’, the es sence of the pro tec tion un der the
pro vi sion is to se cure the in vi o la bil ity of one’s home, that is to safe guard in di vid u als
against ar bi trary in ter fer ence with their homes. The Con ven tion be ing a liv ing in -
stru ment, the pro vi sion has grad u ally been in ter preted to in clude also en vi ron men tal 
rights. There are lim its as to the kind of en vi ron men tal prob lems – pol lu tion in the
wid est sense of the word – which peo ple will have to ac cept be fore these prob lems
give rise to a vi o la tion of Ar ti cle 8. These en vi ron men tal rights are none the less of a
dif fer ent char ac ter from the core right not to have one’s home raided with out a war -
rant.’39 In Judge Greve’s opin ion, ‘[in] mod ern so ci ety, en vi ron men tal prob lems are
not dis creet and only of con cern to those who may in voke Ar ti cle 8, given their prox -
im ity to the source of the given prob lem. The amount and com plex ity of the fac tual
in for ma tion needed to strike a fair bal ance in these re spects is more of ten than not of
such a na ture that the Eu ro pean Court will be at a marked dis ad van tage com pared to

414

Air craft Noise ver sus Re spect for Home and Pri vate Life



the na tional au thor i ties in terms of ac quir ing the nec es sary level of un der stand ing
for ap pro pri ate de ci sion-mak ing. More over, en vi ron men tal rights rep re sent a new
gen er a tion of hu man rights. How the bal ance is to be struck will there fore af fect the
rights not only of those close enough to the source of the en vi ron men tal prob lem to
in voke Ar ti cle 8, but also the rights of those mem bers of the wider pub lic af fected by
the prob lem and who must be con sid ered to have a stake in the bal anc ing ex er cise.’
Thus, es sen tially, a wide mar gin of ap pre ci a tion must ap ply in such cases, ac cord ing
to Judge Greve.

Hatton II

The United King dom (UK) gov ern ment ap pealed against the judg ment in Hatton I,
un der Ar ti cle 43 of the Con ven tion,40 pur su ant to which the Eu ro pean Court of Hu -
man Rights sit ting as a Grand Cham ber gave its judg ment.41 Ac cord ing to the Court,
Ar ti cle 8 ECHR pro tects the in di vid ual’s right to re spect for his or her pri vate and
fam ily life, home and cor re spon dence. There is no ex plicit right in the Con ven tion to 
a clean and quiet en vi ron ment, but where an in di vid ual is di rectly and se ri ously af -
fected by noise or other pol lu tion, an is sue may arise un der Ar ti cle 8.42 At the same
time, the Court re it er ated the fun da men tally sub sid iary role of the Con ven tion in
that the na tional au thor i ties have di rect dem o cratic le git i ma tion and are, as the Court 
has held on many oc ca sions, in prin ci ple better placed than an in ter na tional court to
eval u ate lo cal needs and con di tions. In mat ters of gen eral pol icy, on which opin ions
within a dem o cratic so ci ety may rea son ably dif fer widely, the role of the do mes tic
pol icy maker should be given spe cial weight.43 The Court con sid ered that in a case
such as the pres ent, in volv ing State de ci sions af fect ing en vi ron men tal is sues, there
were two as pects to the in quiry which may be car ried out by the Court. First, the
Court may as sess the sub stan tive mer its of the gov ern ment’s de ci sion, to en sure that
it is com pat i ble with Ar ti cle 8. Sec ondly, it may scru ti nise the de ci sion-mak ing pro -
cess to en sure that due weight has been ac corded to the in ter ests of the in di vid ual.44

Fur ther more, in con nec tion with the pro ce dural el e ment of the Court’s re view of
cases in volv ing en vi ron men tal is sues, the Court is re quired to con sider all the pro ce -
dural as pects, in clud ing the type of pol icy or de ci sion in volved, the ex tent to which
the views of in di vid u als (in clud ing the ap pli cants) were taken into ac count through -
out the de ci sion-mak ing pro ce dure, and the pro ce dural safe guards avail able.45 

The Court noted that ‘in pre vi ous cases in which en vi ron men tal ques tions
gave rise to vi o la tions of the Con ven tion, the vi o la tion was pred i cated on a fail ure by 
the na tional au thor i ties to com ply with some as pect of the do mes tic re gime. Thus, in
López Ostra the waste treat ment plant at is sue was il le gal in that it op er ated with out
the nec es sary licence, and it was even tu ally closed down. In Guerra, too, the vi o la -
tion was founded on an ir reg u lar po si tion at the do mes tic level, as the ap pli cants had
been un able to ob tain in for ma tion that the state was un der a stat u tory ob li ga tion to
pro vide.’46 The Court ruled that it must con sider whether the gov ern ment can be said 
to have struck a fair bal ance be tween the eco nomic in ter ests of the op er a tors and of
the Coun try as a whole and the con flict ing in ter ests of the per sons af fected by noise
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dis tur bances, in clud ing the ap pli cants. The Court de clared that ‘[e]nvironmental
pro tec tion should be taken into con sid er ation by gov ern ments in act ing within their
mar gin of ap pre ci a tion and by the court in its re view of that mar gin, but it would not
be ap pro pri ate for the court to adopt a spe cial ap proach in this re spect by ref er ence to 
a spe cial sta tus of en vi ron men tal hu man rights. In this con text the court must re vert
to the ques tion of the scope of the mar gin of ap pre ci a tion avail able to the state when
tak ing pol icy de ci sions of the kind at is sue.’47 In re la tion to the sub stan tive as pect,
the Court con sid ered that it would be per ti nent to ap ply the wide mar gin of ap pre ci a -
tion, as in Powell and Rayner: the 1993 scheme for night flights was a gen eral mea -
sure. Sig nif i cantly, the Court ruled that ‘[t]he sleep dis tur bances re lied on by the
ap pli cants did not in trude into an as pect of pri vate life in a man ner com pa ra ble to
that of the crim i nal mea sures con sid ered in the case of Dud geon to call for an es pe -
cially nar row scope for the State’s mar gin of ap pre ci a tion.’48 Of par tic u lar note is the 
fact that the Court con sid ered it rea son able, in de ter min ing the im pact of a gen eral
pol icy on in di vid u als in a par tic u lar area, to take into ac count the in di vid ual’s abil ity
to leave the area. Ac cord ing to the Court, where a lim ited num ber of peo ple in an
area are par tic u larly af fected by a gen eral mea sure, the fact that they can, if they
choose, move else where with out fi nan cial loss must be sig nif i cant to the over all rea -
son able ness of the gen eral mea sure.49 In the cir cum stances, the Court did not find
that, in sub stance, the au thor i ties had over stepped that mar gin by fail ing to strike a
fair bal ance be tween the right of the in di vid u als af fected by the reg u la tions to re -
spect for their pri vate life and home, and the con flict ing in ter ests of oth ers and of the
com mu nity as a whole.50

Pro ce dur ally, the Court deemed it rel e vant that the gov ern ment had con sis -
tently mon i tored the sit u a tion, and that the 1993 Scheme was the lat est in a se ries of
re stric tions on night flights which stretched back to 1962. No ta bly, the po si tion con -
cern ing re search into sleep dis tur bance and night flights was far from static, and it
was the gov ern ment’s pol icy to an nounce re stric tions on night flights for a max i -
mum of five years at a time, each new scheme tak ing into ac count the re search and
other de vel op ments of the pre vi ous pe riod. The Court was also of the view that the
ap pli cants had ac cess to the gov ern ment con sul ta tions, and it would have been open
to them to make any rep re sen ta tions they felt ap pro pri ate. Had any rep re sen ta tions
not been taken into ac count, they could have chal lenged sub se quent de ci sions, or the 
scheme it self, in the courts. The Court, thus, did not find that there had been fun da -
men tal pro ce dural flaws in the prep a ra tion of the 1993 reg u la tions on lim i ta tions for
night flights. 51 There had ac cord ingly been no vi o la tion of Ar ti cle 8 ECHR.52

The Court did con sider, how ever, that the scope of re view by the do mes tic
courts in the pres ent case was not suf fi cient to com ply with Ar ti cle 13 ECHR.53 Ad -
di tion ally, the ap pli cants had con tended that they had no pri vate law rights in re la -
tion to ex ces sive night noise, as a con se quence of the stat u tory ex clu sion of li a bil ity
in sec tion 76 of the Civil Avi a tion Act 1982. They sub mit ted that the lim its in her ent
in an ap pli ca tion for ju di cial re view meant that it was not an ef fec tive rem edy in re la -
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tion to their rights un der Ar ti cle 8 of the Con ven tion, in breach of Ar ti cle 13.54  It was 
clear to the Court that the scope of re view by the do mes tic courts was lim ited to the
clas sic Eng lish pub lic law con cepts, such as ir ra tio nal ity, un law ful ness and pat ent
un rea son able ness, and did not at the time (that is, prior to the en try into force of the
Hu man Rights Act 1998) al low con sid er ation of whether the claimed in crease in
night flights un der the 1993 Scheme rep re sented a jus ti fi able lim i ta tion on the right
to re spect for the pri vate and fam ily lives or homes of those who lived in the vi cin ity
of Heathrow air port. The Grand Cham ber thus found a vi o la tion of the pro ce dural
right to an ef fec tive do mes tic rem edy un der Ar ti cle 13 of the Con ven tion.55 How -
ever, whereas the Cham ber hear ing Hatton I had awarded each of the ap pli cants
£4,000 as non-pe cu ni ary dam age in re spect of the vi o la tions of Ar ti cles 8 and 13,
un der Ar ti cle 41 ECHR, the Grand Cham ber in Hatton II con sid ered that, hav ing re -
gard to the na ture of the vi o la tion,56 the find ing of a vi o la tion in it self con sti tuted just 
sat is fac tion in re spect of any non-pe cu ni ary dam age.57 

Joint Dis sent ing Opin ion

Twelve judges, only, in the Grand Cham ber formed the ma jor ity rul ing that there had 
not been a vi o la tion of Ar ti cle 8 ECHR. Five judges gave a Joint Dis sent ing Opin -
ion, reach ing their stand point pri mar ily from their read ing of the cur rent stage of de -
vel op ment of the per ti nent case law. In ad di tion, ‘the close con nec tion be tween
hu man-rights pro tec tion and the ur gent need for a de con tam i na tion of the en vi ron -
ment’ led them ‘to per ceive health as the most ba sic need and as pre-em i nent’.58

They noted with in ter est the his tor i cal link be tween en vi ron men tal pro tec tion and
per sonal well be ing (health), re fer ring to the Dec la ra tion of the United Na tions Con -
fer ence on the Hu man En vi ron ment in 1972.59 The Char ter of Fun da men tal Rights
of the Eu ro pean Un ion, more spe cif i cally Ar ti cle 37 thereof was quoted as pro vid ing 
an in ter est ing il lus tra tion.60 The fact that en vi ron men tal pol lu tion knows no bound -
aries, as ev i denced in the Kyoto Pro to col,61 in the view of the dis sent ing judges,
made it an ‘is sue par ex cel lence’ for in ter na tional law and ‘a for ti ori for in ter na -
tional ju ris dic tion’. It was their be lief that ‘this con cern for en vi ron men tal pro tec -
tion shares com mon ground with the gen eral con cern for hu man rights’. They
re it er ated the point of ten un der lined by the Court that ‘the Con ven tion is a liv ing in -
stru ment, to be in ter preted in the light of pres ent-day con di tions’; and noted the
‘evolutive’ and ‘pro gres sive’ in ter pre ta tion of the Con ven tion and the grad ual ex -
ten sion and rais ing of the level of pro tec tion there un der. They traced the ap pli ca -
tions un der Ar ti cle 8 ECHR, ‘in the field of en vi ron men tal hu man rights’, pur su ant
to which the Com mis sion and the Court have in creas ingly taken the view that Ar ti -
cle 8 em braces the right to a healthy en vi ron ment, namely: Arrondelle and Baggs’62

López Ostra v Spain,63 and Guerra v It aly.64 It seemed, to the five dis sent ing judges,
that the Grand Cham ber’s judg ment, de vi ated from the de vel op ments in the case
law, and even took a step back wards, giv ing pre ce dence to eco nomic con sid er ations
over ba sic health con di tions in qual i fy ing the ap pli cants’ sen si tiv ity to noise as that
of a small mi nor ity of peo ple. In their opin ion, a sim ple com par i son of the cases with
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the pres ent judg ment ap peared to show that the Court was turn ing against the cur -
rent.65

The five dis sent ing judges noted that the ma jor ity tried to dis tin guish this case
from the case of Dud geon v. the United King dom,66 which dealt with the sex ual in ti -
macy as pect of the ap pli cant’s pri vate life. They quoted from that case, where it was
stated: ‘The pres ent case con cerns a most in ti mate as pect of pri vate life. Ac cord -
ingly, there must ex ist par tic u larly se ri ous rea sons be fore in ter fer ences on the part of 
the pub lic au thor i ties can be le git i mate for the pur poses of para graph 2 of Ar ti cle
8’.67 They pointed out that the ma jor ity dif fer en ti ated this case from Dud geon by
say ing: ‘the sleep dis tur bances re lied upon by the ap pli cants did not in trude into an
as pect of pri vate life in a man ner com pa ra ble to that of the crim i nal mea sures con sid -
ered in the case of Dud geon to call for an es pe cially nar row scope for the State’s mar -
gin of ap pre ci a tion’.68 In the opin ion of the five dis sent ing judges, other as pects of
pri vacy, such as health, may be just as ‘in ti mate’ al beit much more vi tal. They were
of the be lief that ‘health as a state of com plete phys i cal, men tal and so cial well-be -
ing’69 was, in the spe cific cir cum stances, a pre con di tion to any mean ing ful pri vacy,
in ti macy etc., and could not be un nat u rally sep a rated from it. To main tain oth er wise, 
in their opin ion, amounted to a wholly ar ti fi cial severence of pri vacy and gen eral
wellbeing. They added that of course, each case must be de cided on its own mer its
and by tak ing into ac count the to tal ity of its spe cific cir cum stances. In this case,
how ever, it was clear to them that the cir cles of the pro tec tion of health and of the
safe guard ing of pri vacy did in ter sect and did over lap.70 

In ad di tion, they stated ex plic itly that they did not agree with the ma jor ity’s
rea son ing that ‘whilst the state is re quired to give due con sid er ation to the par tic u lar
in ter ests the re spect for which it is obliged to se cure by vir tue of ar ti cle 8, it must in
prin ci ple be left a choice be tween dif fer ent ways and means of meet ing this ob li ga -
tion, the court’s su per vi sory func tion be ing of a sub sid iary na ture and thus lim ited to
re view ing whether or not the par tic u lar so lu tion adopted can be re garded as strik ing
a fair bal ance’.71 The five dis sent ing judges were firmly of the opin ion that ‘when it
co mes to such in ti mate per sonal sit u a tions as the con stant dis tur bance of sleep at
night by air craft noise there is a pos i tive duty on the State to en sure as far as pos si ble
that or di nary peo ple en joy nor mal sleep ing con di tions’.72 They thought that the
prob lem of noise, when it se ri ously dis turbs sleep, did in ter fere with the re spect for
pri vate and, un der spe cific con di tions, fam ily life, as guar an teed by Ar ti cle 8 ECHR, 
with the po ten tial to con sti tute a vi o la tion of that Ar ti cle, de pend ing on its in ten sity
and du ra tion. They re ferred to the United Na tions World Health Or gani sa tion
(WHO) Guide lines, ac cord ing to which mea sur able ef fects of noise on sleep start at
noise lev els of about 30 dBLA.73 They then paid heed to the fact that in the case be -
fore the Court, al most all the ap pli cants had suf fered from night noise events in ex -
cess of 80 dBLA and in one case as high as 90 dBLA. The dis sent ing judges
con sid ered it to be  ‘note wor thy that the judg ment in its as sess ment did not take into
ac count these in ter na tional stan dards con cern ing the ef fects noise has on sleep, al -
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though the rel e vant data were avail able in the file.’74 They also deemed note wor thy
the fact that the gov ern ment’s claims in re spect of the coun try’s eco nomic well-be -
ing were based on re ports pre pared by the avi a tion in dus try. Nei ther did the gov ern -
ment make any se ri ous at tempt to as sess the im pact of air craft noise on the
ap pli cants’ sleep. 

In the Opin ion of Judges Costa, Ress, Türmen, Zupancic and Steiner: ‘The fair 
bal ance be tween the rights of the ap pli cants and the in ter ests of the broader com mu -
nity must be main tained. The mar gin of ap pre ci a tion of the State is nar rowed down
be cause of the fun da men tal na ture of the right to sleep, which may be out weighed
only by the real, press ing (if not ur gent) needs of the State.’ They went on to say that
‘[i]ncidentally, the court’s own sub sid iary role, re flected in the use of the ‘mar gin of
ap pre ci a tion’, is it self be com ing more and more mar ginal when it co mes to such
con stel la tions as the re la tion ship be tween the pro tec tion of the right to sleep as an as -
pect of pri vacy and health on the one hand and the very gen eral eco nomic in ter est on
the other hand.’75 

More over, in their opin ion, the gov ern ment had not dem on strated how and to
what ex tent the eco nomic sit u a tion would in fact de te ri o rate if a more dras tic scheme 
– aimed at lim it ing night flights, halv ing their num ber or even halt ing them – were
im ple mented.76 

What is also sig nif i cant is their stead fast be lief that the ap pli cant’s rights could 
have been treated much more re al is ti cally than they were by the ma jor ity. ‘In other
words, the is sue could have been cir cum scribed to the ‘small mi nor ity’s’ en ti tle ment 
to just sat is fac tion for the real pe cu ni ary and non-pe cu ni ary dam age in curred.’77

The ap pli cants, in their opin ion, ought to have been awarded just sat is fac tion.

What weight can be at trib uted to such a well-pre sented Opin ion in fa vour of
up hold ing a vi o la tion of Ar ti cle 8 ECHR by such a sig nif i cant quo rum of judges on
ap peal in the Grand Cham ber of the Eu ro pean Court of Hu man Rights? 

Crit i cism of the ma jor ity judg ment in Hatton II

This au thor ven tures to sub mit that the judg ment of the ma jor ity in the Grand Cham -
ber on ap peal in Hatton II is open to crit i cism in many re spects. 

In crease in night-time air craft noise

Had the Grand Cham ber, on ap peal, in Hatton II is sued a ma jor ity judg ment in fa -
vour of the ap pli cants, it would not, in this au thor’s opin ion, have set a pre ce dent.78

Each sub se quent case would de pend on its facts and spe cific cir cum stances. Such a
pos i tive judg ment would not have opened the flood gates. It would be cir cum scribed
in that it con cerned night flights and an in crease in night time air craft noise to lev els
ex ceed ing WHO guide lines. In this sense, the judg ment of the Grand Cham ber
could, thus, be sub ject to le gal scru tiny. The law ac cord ing to Powell v Rayner
would still ap ply in re spect of day time air craft noise. In the case of Ashworth and
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Oth ers against the United King dom,79 heard by the Eu ro pean Court of Hu man
Rights af ter the Hatton Grand Cham ber judg ment, the Court dis tin guished night -
time air craft noise. The ap pli cants, in Ashworth, com plained that the noise caused by 
low fly ing air craft in clud ing aero batic ac tiv ity and he li cop ters, par tic u larly train ing
and main te nance, from the small, pri vately owned and op er ated Den ham aero drome
amounted to an in ter fer ence with their right to re spect for their pri vate and fam ily
lives, and their homes un der Ar ti cle 8.1 ECHR. Ap ply ing ‘ the ap proach to be ap -
plied in en vi ron men tal cases un der the Con ven tion’ as set out in Hatton II,80 it is sig -
nif i cant that the Court ruled: ‘It is, how ever clear that the im pact of the fly ing, which
is con fined to the day light hours and is fur ther re stricted at week ends, is mark edly
less se ri ous than that of the night flights which were the sub ject of the Hatton case.’

The mar gin of ap pre ci a tion

Fur ther, it is sub mit ted that in as sess ing whether a fair bal ance had been reached be -
tween the re spec tive in ter ests of the in di vid ual, and the eco nomic in ter ests and those 
of the com mu nity at large, a dis pro por tion ate weight was ac corded to the two lat ter
by the ma jor ity in the Grand Cham ber. The ECHR is deemed to be a ‘liv ing in stru -
ment’, and en vi ron men tal is sues have evolved since the 1950s. There would have
been scope for the Eu ro pean Court of Hu man Rights to re cog nise this and to ac com -
mo date the pro tec tion of health and the en vi ron ment within the civil and po lit i cal
rights ex ist ing in the Con ven tion. This was the case in Hatton 1, the judg ment of
which was, how ever, re versed on ap peal. Nev er the less, heed should be paid to the
five dis sent ing judges in the Grand Cham ber in Hatton II. In dis sent, they were of the 
opin ion that there would be a vi o la tion of Ar ti cle 8 ECHR where in tru sion into the
pri vacy of in di vid u als is such as to se ri ously un der mine their men tal and phys i cal
health and well be ing. There fore, re fusal on the part of the ma jor ity to ad mit a vi o la -
tion of Ar ti cle 8 ECHR, on the facts in Hatton II, could be said to re flect an un will -
ing ness on the part of the Court to be come in volved in the in ter nal leg is la tive/pol icy
dis cre tion of the in de pend ent State. In other words it could be de fined as a lack of
will on the part of the in ter na tional Court, and ‘po lit i cal’ in that sense.81 Mar ga ret De
Merieux sug gests ‘that the will ing ness or oth er wise of the Court (now) to act in
some sense to en force ‘en vi ron men tal hu man rights’ very much im pli cates the
Court’s will ing ness or not to ac cept a ‘ju di cial con trol not al ways re stricted to the le -
gal ity of ad min is tra tive acts’.’82 Her ‘con clu sion or the sis is that the pro vi sions of
the ECHR do give scope for ‘en vi ron men tal claims’, de spite the fact that the Con -
ven tion or gans have of ten been re luc tant to en ter tain such claims, as al leged
breaches of the rights lit i gated. This re luc tance is due to def er ence to the na tional au -
thor i ties of the de fen dant state, ex pressed through the le gal de vice of ‘the mar gin of
ap pre ci a tion’.’83  The use of the doc trine of the mar gin of ap pre ci a tion by the Eu ro -
pean Court of Hu man Rights has been criti cised as be ing a ‘way of re fus ing to face
the ques tion of pro por tion al ity.’84 Ac cord ing to the Eu ro pean Court of Hu man
Right’s Dep uty Reg is trar: ‘ju di cial self re straint should it self be ex er cised with re -
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straint if the uni ver sal stan dards are not to be di luted or sac ri ficed in fa vour of na -
tional di ver sity.’85

Just sat is fac tion and pro por tion al ity

The fact that the find ing of a pro ce dural vi o la tion un der Ar ti cle 13 ECHR it self, con -
sti tuted just sat is fac tion in re spect of non-pe cu ni ary dam age suf fered by the ap pli -
cants, when on bal ance ac cord ing to the ma jor ity there had been no sub stan tive or
pro ce dural vi o la tion of Ar ti cle 8 ECHR, also mer its crit i cism in this au thor’s opin -
ion. Such a de ci sion could be war ranted in cir cum stances in which the ap pli ca tion
un der Ar ti cle 8 ECHR was man i festly ill founded. This was not the case in Hatton II, 
where night time air craft noise had in creased but was deemed by the ma jor ity judg -
ment to be jus ti fied on bal ance. The ap pli cants were faced with an un rea son able bur -
den of an in crease in night time air craft noise. In the par tic u lar cir cum stances, it is
sub mit ted that non-pay ment of dam ages in just sat is fac tion was harsh, dis pro por -
tion ate and un just. This sub mis sion is re in forced by dicta of the for mer Com mis sion
of Hu man Rights in S v France86: ‘When a State is authorised to re strict the rights or
free doms guar an teed by the con ven tion, the pro por tion al ity rule may well re quire it
to en sure that these re stric tions do not oblige the per son con cerned to bear an un rea -
son able bur den.’87

It is worth re peat ing the joint dis sent ing judg ment of five judges in Hatton II: 
‘the is sue could have been cir cum scribed to the ‘small mi nor ity’s’ en ti tle ment to just 
sat is fac tion for the real pe cu ni ary and non-pe cu ni ary dam age in curred.’88 The ap pli -
cants, in their opin ion, ought to have been awarded just sat is fac tion. It would ap pear
that the com mon law of nui sance89 and com pen sa tion un der stat u tory re gimes90,
both in ter preted in the light of the Hu man Rights Act 1998, po ten tially, could be
more flex i ble than the Eu ro pean Con ven tion on Hu man Rights in this re gard!

The Way For ward Af ter Hatton II

In ter na tional Law

The In ter na tional Civil Avi a tion Or gani sa tion (ICAO) has adopted a more strin gent
noise cer tif i ca tion stan dard which will ap ply to new air craft types pre sented for cer -
tif i ca tion af ter 1st Jan u ary 2006. This stan dard, in Chap ter 4, Vol ume 1 of An nex 16
to the Con ven tion on In ter na tional Civil Avi a tion,91 is 10dB lower than the cur rent
stan dard un der Chap ter 3. How ever, the opin ion is held that ‘the im pact of the stan -
dard will be mar ginal given that all new air craft com ply.’92

The 33rd ICAO As sem bly, in Res o lu tion A33-7 and its Ap pen di ces, is sued a
con sol i dated state ment of con tin u ing ICAO pol i cies and prac tices re lated to en vi -
ron men tal pro tec tion,93 in which, inter alia, States are urged to re frain from uni lat -
eral en vi ron men tal mea sures that would be harm ful to the de vel op ment of civil
avi a tion.94 There un der, ICAO guide lines on noise man age ment are pre mised on a
‘bal anced ap proach’ to the re duc tion of air craft noise, which con sists of iden ti fy ing
the noise prob lem at an air port and then ana lys ing the var i ous mea sures avail able to
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re duce noise. This ‘bal anced ap proach’ re quires four prin ci pal el e ments to be ex -
plored with the goal of ad dress ing the noise prob lem in the most cost-ef fec tive way,
namely: re duc tion at source; land-use plan ning and man age ment;95 noise abate ment
op er a tional pro ce dures and op er at ing re stric tions. The pro cess of im ple men ta tion
and de ci sions be tween el e ments of the bal anced ap proach is ac knowl edged as be ing
for the Con tract ing States, as is ul ti mately the re spon si bil ity to de velop ap pro pri ate
so lu tions to the noise prob lems at in di vid ual State’s air ports, with due re gard to
ICAO rules and pol i cies. States are re quested to en sure that the ap pli ca tion of mea -
sures to al le vi ate noise are con sis tent with the non-dis crim i na tion prin ci ple in Ar ti -
cle 15 of the Chi cago Con ven tion and, also, to take into ac count the par tic u lar
eco nomic con di tions of de vel op ing coun tries. Fur ther more, States are in vited to in -
form of their pol i cies and programmes to al le vi ate the prob lem of air craft noise in in -
ter na tional civil avi a tion. Lo cal noise-re lated op er at ing re stric tions at air ports are to
form the sub ject of a re port for con sid er ation at a fu ture ses sion of the ICAO As sem -
bly. Sig nif i cantly, States are en cour aged not to ap ply op er at ing re stric tions as a first
re sort, 96 and then only in a man ner con sis tent with Ap pen dix E of the Res o lu tion.
The As sem bly re cog nises that the noise stan dards in An nex 16 were not in tended to
in tro duce op er at ing re stric tions on air craft, and, spe cif i cally, that the newly adopted
stan dard in Chap ter 4 is based on the un der stand ing that it is for cer tif i ca tion pur pose 
only. ICAO, thus, places no ob li ga tion on States to im pose op er at ing re stric tions on
Chap ter 3 air craft.97 It is note wor thy that the 33rd ICAO As sem bly urges States to en -
sure, wher ever pos si ble, that any op er at ing re stric tions are adopted only where they
are sup ported by a prior as sess ment of an tic i pated ben e fits and of pos si ble ad verse
im pacts. In par tic u lar, States con tem plat ing in tro duc ing op er at ing re stric tions at any 
air port on Chap ter 3 com pli ant air craft are urged not to do so be fore fully as sess ing
avail able mea sures to ad dress the noise prob lem at that air port in ac cor dance with
the bal anced ap proach. Should such re stric tions nev er the less be in tro duced States
are urged, inter alia: to limit re stric tions to those of a par tial na ture wher ever pos si -
ble as op posed to com plete with drawal of op er a tions at an air port; to take into ac -
count pos si ble con se quences for air trans port ser vices for which there are no
suit able al ter na tives (for ex am ple, long-haul ser vices); to con sider the spe cial cir -
cum stances of op er a tors from de vel op ing coun tries, in or der to avoid un due eco -
nomic hard ship for such op er a tors, by grant ing ex emp tions; to in tro duce such
re stric tions grad u ally over time, where pos si ble, in or der to take into ac count the
eco nomic im pact on op er a tors of the af fected air craft; and to in form ICAO, as well
as the other States con cerned, of all re stric tions im posed.98 

It would ap pear that within the no tion of the bal anced ap proach greater weight
is ac corded, at the out set, to the eco nomic plight of de vel op ing coun tries and to the
eco nomic per for mance of the in ter na tional civil avi a tion in dus try. 

There is, how ever, con tin ued pres sure for night time air craft noise, be cause of
its un known long-term health ef fects, to be mon i tored and reg u lated at in ter na tional
level. The World Health Or gani sa tion (WHO) held a Tech ni cal Meet ing on Air craft
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Noise and Health in Bonn in Ger many on 29-30 Oc to ber 2001.99 The pur pose of the
meet ing was to pre pare rec om men da tions to WHO in or der for the Or gani sa tion to
sup port best re search in the do main of air craft noise and health dur ing the next three
bi en nia. Night time air craft noise, sleep dis tur bance and the as so ci ated health ef fects
were among the main is sues dis cussed. The meet ing con cluded, inter alia, that the
knowl edge of the dose ef fect re la tion ship be tween air craft noise and spe cific health
ef fects ex ist in some ar eas (e.g. an noy ance) and that spe cial at ten tion should be paid
to those health ef fects for which the strength of ev i dence of links with air craft noise
is lower and which are nev er the less very se vere health im pair ments (for in stance
car dio vas cu lar dis eases).

Rec om men da tions were made for po lit i cal com mit ment, com mon re port ing
in di ca tors, and in ter na tional agree ment on night flight reg u la tions, re spec tively.
Con sid er ing the im por tance that could be at trib ut able to air craft noise on health, ex -
perts pres ent at the meet ing were of the opin ion that this is sue should be higher on
the po lit i cal agenda, pos si bly through a min is te rial dec la ra tion un der the aus pices of
the In ter na tional Civil Avi a tion Or gani sa tion. There was con sid ered to be a need to
sup ple ment Lden , the unit for re port ing global noise ex po sure, with ad di tional units
meth ods for eval u at ing or com mu ni cat ing noise ex po sure and its re lated health as -
pects, es pe cially dur ing the night. Sig nif i cantly, it ap peared re al is tic and de sir able,
based on health cri te ria, to ini ti ate a de bate lead ing to the pro posal of strict in ter na -
tion ally ac cepted reg u la tions on night time com mer cial flights. 

A fur ther World Health Or gani sa tion, Tech ni cal Meet ing on Noise and Health
In di ca tors, was con vened on 7-9 April 2003 in Brussels, Bel gium.100 It was held
against the back ground of the fact that the im pact of noise on health has been far too
long lim ited to an noy ance and sleep dis tur bance101 and other health ef fects have
been over looked, with the ob jec tive of reach ing in ter na tional agree ment on a set of
in di ca tors that will best re flect and mon i tor the health im pact of noise. There was
rec og ni tion of the fact that noise pol lu tion102 and its abate ment are ris ing up the
agenda of both pol i ti cians and the pub lic. The con clu sion was reached that if new
ev i dence is found on sleep dis tur bance, WHO to gether with Mem ber States should
un der take the nec es sary work to val i date the use of a ‘pen alty’ fac tor of 10 dB(A) to
be added to night noise when com put ing global noise ex po sure.

Thus a pos i tive duty on the State to act  - to take pos i tive and re stric tive mea -
sures to pro tect against the health ef fects of night time air craft noise – may be come
more pro nounced in the event of pos i tive re sults from re search into the health ef fects 
of air craft noise at night, in or der to main tain WHO stan dards. 

Eu ro pean Law

In Eu ro pean law, a Di rec tive on the es tab lish ment of Rules and Pro ce dures with re -
gard to the In tro duc tion of Noise-Re lated Op er at ing Re stric tions at Com mu nity Air -
ports,103 in cor po rates the bal anced ap proach to noise man age ment around air ports
en shrined in ICAO As sem bly Res o lu tion A33-7.104  Hav ing as its le gal ba sis the
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Com mon Trans port Pol icy Ar ti cle 80 of the Eu ro pean Com mu nity Treaty, and
guided by the prin ci ple of sus tain able de vel op ment, the ob jec tives of the Di rec tive
are, inter alia, to lay down rules for the Com mu nity to fa cil i tate the in tro duc tion of
op er at ing re stric tions in a con sis tent man ner at air port level so as to limit or re duce
the num ber of peo ple sig nif i cantly af fected by the harm ful ef fects of noise; and to
pro vide a frame work which safe guards in ter nal mar ket re quire ments. This Di rec tive 
in tro duces a def i ni tion of mar gin ally com pli ant aeroplanes, namely civil sub sonic
aeroplanes that meet the cer tif i ca tion lim its laid down in Vol ume I, Part II, Chap ter 3
of An nex 16 to the Con ven tion on In ter na tional Civil Avi a tion by a cu mu la tive mar -
gin of not more than 5 EPNdb (Ef fec tive Per ceived Noise in deci bels). ‘Op er at ing
re stric tions’ mean noise re lated ac tions that limit or re duce ac cess of civil sub sonic
jet aeroplanes to an air port. They in clude op er at ing re stric tions aimed at the with -
drawal of mar gin ally com pli ant air craft from op er a tions at spe cific air ports, as well
as op er at ing re stric tions of a par tial na ture af fect ing the op er a tion of civil sub sonic
aeroplanes ac cord ing to time pe riod, for ex am ple, a night ban. In ad di tion, the Di rec -
tive con tains rules on the noise as sess ment, to be taken into ac count prior to the in -
tro duc tion of noise re lated op er at ing re stric tions, to gether with no ti fi ca tion
re quire ments prior to such adop tion. The Com mis sion is re quired, no later than 28
March 2007, to re port to the Eu ro pean Par lia ment and to the Coun cil on the ap pli ca -
tion of this Di rec tive. The re port, ac com pa nied where nec es sary by pro pos als for
leg is la tive re vi sion, must con tain an as sess ment of the ef fec tive ness of this Di rec -
tive, in par tic u lar the need to re vise the def i ni tion of mar gin ally com pli ant air craft in
fa vour of a more strin gent re quire ment.105  

The Com mis sion has, re port edly, ‘launched a se ries of stud ies aimed at as sess -
ing the cur rent noise ex po sure sit u a tion at Com mu nity air ports and the pos si bil i ties
for a har mo nised ap proach to wards es tab lish ing noise lim its at Com mu nity air ports
in clud ing an anal y sis of their en vi ron men tal and socio-eco nomic im pacts. An other
study is ad dress ing the par tic u lar is sue of the eco nomic ben e fits of night flights with
a view to pro vide guid ance to Mem ber States and air ports en vis ag ing the in tro duc -
tion of night flight re stric tions. To en sure trans par ency and wide dis cus sion of these
is sues, it has been de cided to set up a work ing group on air port noise.’106

The Eu ro pean Com mis sion ac knowl edges the fact that air trans port is hav ing
prob lems gain ing ac cep tance, par tic u larly from lo cal res i dents who suf fer from the
noise gen er ated by air ports and that the in tro duc tion of mea sures to re duce noise …
caused by air traf fic is a ‘sine qua non’ if the in dus try is to con tinue to grow. ‘How -
ever, such an ex er cise is dif fi cult since the Eu ro pean Un ion has lit tle room to ma -
noeuvre: in par tic u lar, ac count must be taken of the in ter na tional com mit ments
en tered into by the Mem ber States within the In ter na tional Civil Avi a tion Or gani sa -
tion (ICAO).’107 The Eu ro pean Com mis sion has asked the Coun cil to author ise ne -
go ti a tions for the ac ces sion of the Eu ro pean Com mu nity to the In ter na tional Civil
Avi a tion Or gani sa tion (ICAO), which co mes within the scope of its com pe tence but
in which it cur rently only plays a mi nor role as an ob server.108 
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At the other end of the scale, how ever, ‘[i]n the past, the Com mis sion has
some times re jected re quests to take ini tia tives on a spe cific en vi ron men tal prob lem,
ar gu ing that such mat ters could be better solved at lo cal or re gional level; such ques -
tions con cerned, for in stance, …noise in the vi cin ity of air ports. How ever, it may
well be that some day the am bi ent noise level in the neigh bour hood of air ports may
be come the sub ject of a Com mu nity reg u la tion, as the Com mis sion had al ready an -
nounced in 1992.’109 Eu ro pean Com mu nity law has evolved in the sec tor of noise
pol lu tion gen er ally,110 and, spe cif i cally, con cern ing noise re stric tion mea sures at
air ports.111 The Eu ro pean Com mu nity has acted un der the guise of en vi ron men tal
pro tec tion in or der to in tro duce a com mon frame work of rules and re stric tions at
Com mu nity air ports, as part of a bal anced ap proach on noise man age ment, which
will safe guard in ter nal mar ket re quire ments by in tro duc ing sim i lar op er at ing re -
stric tions at air ports with com pa ra ble noise prob lems. Un der the Di rec tive on the es -
tab lish ment of Rules and Pro ce dures with re gard to the In tro duc tion of
Noise-Re lated Op er at ing Re stric tions at Com mu nity Air ports, it has been men -
tioned that a noise as sess ment must be car ried out prior to the in tro duc tion of par tial
op er a tion re stric tions, for ex am ple night re stric tions, the adop tion of which are then
sub ject to pro ce dural no ti fi ca tion re quire ments.112 Eu ro pean Com mu nity law has
thus evolved since the Com mis sion’s De ci sion on Ac cess to Karlstad air port,113 to
the ex tent that night cur fews un der taken at the lo cal level are sub ject to the com mon
frame work of pro ce dural re quire ments to have first un der taken a noise as sess ment
and given prior no ti fi ca tion in ac cor dance with Eu ro pean Com mu nity law. In es -
sence, in roads into what un der the con cept of subsidiarity lay to be de cided na tion -
ally, have been made in Eu ro pean Com mu nity law in re spect of par tial night time
noise op er a tional re stric tions.114 

It would be wholly con ceiv able for the Eu ro pean Com mu nity to move to -
wards the adop tion of am bi ent noise health stan dards for air craft noise in the form of
a daugh ter Di rec tive un der the En vi ron men tal Noise As sess ment and Man age ment
Di rec tive,115 akin to those on am bi ent air qual ity stan dards for spe cific pol lut ants116

un der the Am bi ent Air Qual ity As sess ment and Man age ment Frame work Di rec -
tive.117 Pro ce dur ally, the aim of the En vi ron men tal Noise As sess ment Di rec tive,
hav ing the En vi ron ment Ti tle Ar ti cle 175(1) EC as it le gal ba sis, is to de fine a com -
mon ap proach in tended to avoid, pre vent or re duce on a pri ori tised ba sis the harm ful
ef fects, in clud ing an noy ance, due to ex po sure to en vi ron men tal noise. To that end,
the Di rec tive’s ob jec tives are that pro gres sively; ex po sure to en vi ron men tal noise
will be de ter mined, through noise map ping by meth ods of as sess ment com mon to
the Mem ber States; in for ma tion on en vi ron men tal noise and its ef fect will be made
avail able to the pub lic; ac tion plans will be adopted by Mem ber States, based upon
the noise-map ping re sults, to pre vent and re duce en vi ron men tal noise, par tic u larly
where ex po sure lev els can in duce harm ful ef fects on hu man health.118 Sub stan -
tively, how ever, it is sub mit ted that there is a need for the Eu ro pean Com mu nity to
adopt com mon noise stan dard thresh old lim its in re spect of night time air craft noise
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for the pro tec tion of the en vi ron ment/health of hu mans which will ap ply in all of the
Mem ber States.

Nev er the less, there may be an other av e nue of re dress in Eu ro pean Com mu -
nity law for vic tims of health-de bil i tat ing lev els of night time air craft noise. One
com men ta tor has ex pressed the opin ion that: ‘[t]he wide com pe tences of the EU and
the ex ist ing sec ond ary leg is la tion in this area, in con junc tion with the ex ist ing pro vi -
sions of in ter na tional in stru ments re gard ing the rights to pri vate life, to prop erty, and 
po lit i cal par tic i pa tion would al low for a sub stan tive elab o ra tion of fun da men tal
prin ci ples of hu man rights re gard ing en vi ron men tal pro tec tion by the Court of Jus -
tice. This has not yet hap pened, but could hap pen if suf fi ciently in no va tive and re -
source ful lit i ga tion was started within the Mem ber states and was for warded via
pre lim i nary ref er ences to Lux em bourg.’119

The case of Mary Car pen ter v Sec re tary of State for the Home De part ment, a
case which did not con cern en vi ron men tal pro tec tion but the free dom to pro vide ser -
vices and, more par tic u larly the right of the pro vider’s third coun try na tional spouse
to re side in the Mem ber State of or i gin of the pro vider,120 would sup port such an ar -
gu ment. The Eu ro pean Court of Jus tice, in that case de clared that a Eu ro pean Un ion
Mem ber State ‘may in voke rea sons of pub lic in ter est to jus tify a na tional mea sure
which is likely to ob struct the ex er cise of the free dom to pro vide ser vices only if that
mea sure is com pat i ble with the fun da men tal rights whose ob ser vance the Court en -
sures.’121 Sig nif i cantly, the Court read and in ter preted the Treaty ‘ in the light of the
fun da men tal right to re spect for fam ily life’,122 and went on to rule that the de ci sion
to de port Mrs Car pen ter con sti tuted ‘an in ter fer ence with the ex er cise by Mr Car -
pen ter of his right to re spect for his fam ily life within the mean ing of Ar ti cle 8 of the
Con ven tion for the Pro tec tion of Hu man Rights and Fun da men tal Free doms, signed
at Rome on 4 No vem ber 1950 … which is among the fun da men tal rights which, ac -
cord ing to the Court’s set tled case law, re stated by the Pre am ble to the Sin gle Eu ro -
pean Act and by Ar ti cle 6(2) EU, are pro tected in Com mu nity law.’123 Ac cord ing to
the Court, and on the facts, the de ci sion to de port Mrs Car pen ter did ‘not strike a fair
bal ance be tween the com pet ing in ter ests, that is, on the one hand, the right of Mr
Car pen ter to re spect for his fam ily life, and on the other hand, the main te nance of
pub lic or der and pub lic safety.’124 It, thus, con sti tuted an in fringe ment which was
not pro por tion ate to the ob jec tive pur sued.125

The im pli ca tions of this judg ment for an in ter pre tive rul ing by the Eu ro pean
Court of Jus tice of the right to re spect for home and pri vate life as a Gen eral Prin ci -
ple of Un ion Law126, to be ap plied in an en vi ron men tal con text, are pro found. This is 
es pe cially so in the light of the in cor po ra tion of the Char ter of Fun da men tal Rights
of the Un ion in Part II of the Treaty es tab lish ing a Con sti tu tion for Eu rope (TCE).127

Ar ti cle II-67, Ti tle II Free doms, of the Con sti tu tion pro vides that ev ery one has the
right to re spect for his or her pri vate and fam ily life, home and com mu ni ca tions.
This should be read in con junc tion with Ar ti cle II-97, Ti tle IV Sol i dar ity, which
pro vides that a high level of en vi ron men tal pro tec tion and the im prove ment
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of the qual ity of the en vi ron ment must be in te grated into the pol i cies of the Un ion
and en sured in ac cor dance with the prin ci ple of sus tain able de vel op ment. There
would be scope for the Eu ro pean Court of Jus tice to give more ex ten sive pro tec tion
as long as it did not re duce the pro tec tion ac corded un der a com pa ra ble pro vi sion of
the Eu ro pean Con ven tion of Hu man Rights by the Eu ro pean Court of Hu man
Rights.128 There would, thus, be the po ten tial for the Eu ro pean Court of Jus tice, on a
re fer ral for a pre lim i nary rul ing from a na tional court, to ac cord more ex ten sive pro -
tec tion in an in ter pre ta tion of Ar ti cle II-67 TCE, aided by the prin ci ple of pro por -
tion al ity129, than the find ing that there had been no vi o la tion of Ar ti cle 8 ECHR by
the ma jor ity of the Grand Cham ber in Hatton II. The ex is tence of Com mu nity Di rec -
tives on noise pro tec tion pro vides the ba sis for the com pe tence of the Eu ro pean
Court of Jus tice to is sue such pre lim i nary rul ings.130 More over, a pre lim i nary rul ing
of the Eu ro pean Court of Jus tice un der Ar ti cle 234 of the Eu ro pean Com mu nity
Treaty131 is le gally bind ing;132 whereas, na tional courts have only to take into ac -
count a judg ment of the Eu ro pean Court of Hu man Rights.133

Fur ther more, if it were made a pro ce dural re quire ment of Eu ro pean law to
pro vide in for ma tion on the deci bel sound lev els of air craft fly ing at night, with a cor -
re spond ing duty to as sess and pro vide in for ma tion con cern ing re search into the
health ef fects of high level night air craft noise, there would be the po ten tial av e nue
for a breach of the sub stan tive right un der Ar ti cle 8 ECHR com men su rate with the
rul ing in Guerra. Ac cord ing to Mar ga ret De Merieux, Guerra …. ap pear(s) to es tab -
lish a duty un der ar ti cle 8 to sup ply in for ma tion about mat ters which in im pact ing on 
the en vi ron ment im pact on the in di vid ual.’134

Na tional Law

Ac cord ing to Micheal Meacher, En vi ron ment Min is ter 1997 to June 2003: ‘Re -
search by the Coun cil for the Pro tec tion of Ru ral Eng land has shown that if air port
ex pan sion con tin ues un checked, more than 600,000 peo ple are likely to be dis -
turbed by noise by 2030’. He is of the opin ion that ‘…noise pol lu tion lim its need to
be agreed for those air ports, su per vised by the En vi ron men tal Agency, with par tic u -
lar em pha sis on re strict ing, or pref er a bly end ing, night flights’.135 

The De part ment of Trans port has pub lished a White Pa per on ‘The Fu ture of
Air Trans port’, which sets out a stra te gic frame work for the de vel op ment of air port
ca pac ity in the United King dom over the next 30 years.136  The gov ern ment’s stated
ba sic aim is to limit and, where pos si ble, re duce the num ber of peo ple in the United
King dom sig nif i cantly af fected by air craft noise, which will re quire a com bi na tion
of mea sures, in clud ing: pro mot ing re search and de vel op ment into new low noise en -
gine and air frame tech nol o gies;137 im ple ment ing the reg u la tory frame work agreed
by the In ter na tional Civil Avi a tion Or gani sa tion, the key el e ments of which have
been in cor po rated into UK law by the Aero dromes (Noise Re stric tions) (Rules and
Pro ce dures) Reg u la tions 2003 (and which cur rently ap ply at ten UK air ports); and
im ple ment ing Di rec tive 2003/49/EC, which re quires pe ri odic noise map ping at
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many air ports from 2007 to iden tify day and night noise prob lems and, from 2008,
ac tion plans to deal with them.138 In ad di tion, con sul ta tions were sched uled to start
in 2004 on a new night noise re gime for Heathrow, Gatwick and Stansted.139

The gov ern ment also in tends that new leg is la tion should be in tro duced, when
Par lia men tary time al lows, to strengthen and clar ify noise con trol pow ers both at
larger com mer cial air ports and at smaller aero dromes. There are two main mea sures.

First, an amend ment to sec tion 78 of the Civil Avi a tion Act 1982 so that con -
trols such as night re stric tions could, sub ject to pub lic con sul ta tion, be set on the ba -
sis of noise quo tas alone, with out a sep a rate move ments limit. This would mean that
the pri mary con trol at an air port reg u lated by the gov ern ment could be re lated more
di rectly to the noise nui sance, pro vid ing a more ef fec tive in cen tive for air lines to ac -
quire, use and de velop qui eter air craft. The pro viso is added that this amend ment
does not sig nal any in ten tion to make the con trols any less strin gent than they are
cur rently. Sec ond, from 2007, Eu ro pean Un ion Mem ber States will be re quired (by
Di rec tive 2002/49/EC) to col late noise maps us ing a vari ant of Leq which in cor po -
rates weightings on events in the eve ning and night, the Lden in dex.140

It is the gov ern ment’s be lief that in ad di tion to con trol ling and re duc ing air -
craft noise im pacts, a pro por tion of the large eco nomic ben e fits pro vided by air port
de vel op ment should be used to mit i gate their lo cal im pacts.141 With im me di ate ef -
fect, there fore, the gov ern ment ex pects the rel e vant air port op er a tors to: of fer
house holds sub ject to high lev els of noise (69dBA Leq or more) as sis tance with the
costs of re lo cat ing; and of fer acous tic in su la tion (ap plied to res i den tial prop er ties) to 
other noise-sen si tive build ings, such as schools and hos pi tals, ex posed to me dium to 
high lev els of noise (63dBA Leq or more).142 In ad di tion, to ad dress the im pacts of
fu ture air port growth, the gov ern ment ex pects the rel e vant air port op er a tors to: of fer 
to pur chase those prop er ties suf fer ing from both a high level of noise (69dBALeq or
more) and a large in crease in noise (3dBALeq or more) (ap prox i mately equiv a lent
to a dou bling of noise en ergy); and of fer acous tic in su la tion to any res i den tial prop -
erty which suf fers from both a me dium to high level of noise (63dBALeq or more)
and a large in crease in noise (3dBALeq or more ). If nec es sary, the Gov ern ment
would give stat u tory force to these acous tic in su la tion ar range ments un der sec tions
79-80 of the 1982 Act.143 

Sig nif i cantly, the gov ern ment states that the pub lic health im pacts of avi a tion
are a mat ter which it takes very se ri ously; that re search con tin ues on the ef fects of
noise on hu man health; that it will take ac count of ex ist ing guide lines from the
World Health Or gani sa tion; and that it is also sup port ing re search to ob tain better
ev i dence on this through the Eu ro pean Com mis sion.144 The White Pa per un der lines
the fact that avi a tion is an in ter na tional in dus try; that there are few ar eas, apart from
air port de vel op ment, in which the UK is free to make pol icy in iso la tion from other
coun tries. How ever, it is emphasised that most new avi a tion leg is la tion now orig i -
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nates at the Eu ro pean Un ion level and that fur ther EU leg is la tion for har mo nis ing
and strength en ing en vi ron men tal pro tec tion mea sures on noise can be ex pected.145 

It seems un likely in the light of the gov ern ment’s rhet o ric in its White Pa per
that night flights will cease in the UK. The gov ern ment would ap pear to be re spond -
ing to the po ten tial pro tec tion of the Hu man Rights Act and to the con se quen tial
flex i bil ity of the com mon law, in its ex pec ta tion of the air port op er a tors to of fer
house holds sub ject to high lev els of noise as sis tance with the cost of re lo cat ing, or to 
of fer to pur chase those prop er ties suf fer ing from both a high level of, and an in crease 
in, noise, - in that it could be deemed dis pro por tion ate to give ef fect to the pub lic in -
ter est with out com pen sa tion. Se lected as pects of two cases are pre sented in sup port
of this rea son ing.

The case of Den nis v Min is try of De fence con cerned the ef fect of noise from
Har rier jet fight ers from RAF Wittering on the neigh bour ing Walcot Hall Es tate and
the al le ga tion that this con sti tuted a nui sance at com mon law and/or in fringed Mr
and Mrs Den nis’s hu man rights.146 Buckley J’s judg ment should be read in the light
of the ex treme cir cum stances of this case and the fact that he re garded ‘the nui sance
as test ing the lim its of tol er ance.’147  Rel e vance should also be at trib uted to the fact
that this case was heard af ter Hatton I and be fore the ap peal in Hatton II. Nev er the -
less, heed should still be paid to the prin ci ples un der ly ing the de ci sion in nui sance.
Ac cord ing to Buckley J, pub lic in ter est should be con sid ered and se lected in di vid u -
als should not bear the cost of the pub lic ben e fit.148 In his view, ‘com mon fair ness
de mands that where the in ter ests of a mi nor ity, let alone an in di vid ual, are se ri ously
in ter fered with be cause of an over rid ing pub lic in ter est, the mi nor ity should be com -
pen sated.’149

Fur ther more, in obi ter dicta, and in view of his find ings on the ex tent of the
noise in ter fer ence and the agreed fact that it sig nif i cantly re duced the mar ket value
of the es tate, Buckley J was sat is fied there was an in ter fer ence with rights un der both 
Ar ti cle 1 of the First Pro to col150 and Ar ti cle 8 ECHR. Re fer ring to the case of Marcic 
[2002],151 he was also of the view that an ap pro pri ate as sess ment of the dam ages at
com mon law would pro vide ‘just sat is fac tion’ un der sec tion 8 of the Hu man Rights
Act so that the claims un der the ECHR be came some what ac a demic. He did, how -
ever, give his views briefly. Thus, in S v. France152 the Com mis sion held that al -
though Ar ti cle 1 did not guar an tee the right to con tinue to en joy pos ses sions in a
pleas ant en vi ron ment, nev er the less: ‘Noise nui sance which is par tic u larly se vere in
both in ten sity and fre quency may se ri ously af fect the value of real prop erty or even
ren der it un sale able or un us able and thus amount to a par tial ex pro pri a tion.’153

Fol low ing the im pli ca tions of S v. France with re spect, with which he agreed,
Buckley J would hold that a fair bal ance would not be struck in the ab sence of com -
pen sa tion. He would, thus, award dam ages un der sec tion 8 of the Hu man Rights Act
in re spect of Ar ti cle 1 of the First Pro to col and Ar ti cle 8 ECHR. He would hold, as he 
be lieved is im plicit in the de ci sion in S v. France, that the pub lic in ter est is greater
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than the in di vid ual pri vate in ter ests of Mr and Mrs Den nis but it is not pro por tion ate
to pur sue or give ef fect to the pub lic in ter est with out com pen sa tion for both par ties.

The House of Lords re versed the De ci sion of the Court of Ap peal in Marcic.154

One of the is sues be fore the House of Lords was whether the stat u tory scheme of the
Wa ter In dus try Act 1991 com plied with the ECHR. Ac cord ing to the House of Lords 
it did.155 In the words of Lord Nicholls of Bir ken head: ‘A fair sys tem of pri or i ties
nec es sar ily in volves bal anc ing many in tan gi ble fac tors. Whether the sys tem
adopted by a sew er age un der taker is fair is a mat ter in her ently more suited for de ci -
sion by the in dus try reg u la tor than by a court.’156 He went on to say, how ever, that
‘the claim based on the 1998 Act raises a broader is sue: is the stat u tory scheme as a
whole, of which this en force ment pro ce dure is part, con ven tion-com pli ant? Stated
more spe cif i cally and at the risk of over-sim pli fi ca tion, is the stat u tory scheme un -
rea son able in its im pact on Mr Marcic and other house hold ers whose prop er ties are
pe ri od i cally sub jected to sewer flood ing?’157 Lord Nicholls then ap plied the law as
stated by the ma jor ity of the Grand Cham ber of the Eu ro pean Court of Hu man
Rights in Hatton II.158 How ever, and of sig nif i cance, is the fact that he added that
one as pect of the stat u tory scheme as pres ently ad min is tered did cause him con cern.
‘This is the un cer tain po si tion re gard ing pay ment of com pen sa tion to those who suf -
fer flood ing while wait ing for flood al le vi a tion works to be car ried out. A mod est
stat u tory com pen sa tion scheme ex ists for flood al le vi a tion works to be car ried out.
…There seems to be no stat u tory pro vi sion re gard ing ex ter nal sewer flood ing.159 In
par tic u lar Lord Nicholls con tin ued by stat ing: ‘…in prin ci ple, those who en joy the
ben e fit of ef fec tive drain age should bear the cost of pay ing some com pen sa tion to
those whose prop er ties are sit u ate lower down in the catch ment area, and, in con se -
quence, have to en dure in tol er a ble sewer flood ing, whether in ter nal or ex ter nal. As
the Court of Ap peal noted, the flood ing is the con se quence of the ben e fit pro vided to 
those mak ing use of the sys tem.160 The mi nor ity who suf fer dam age and dis tur bance
as a con se quence of the in ad e quacy of the sew er age sys tem ought not to be re quired
to bear an un rea son able bur den. This is a mat ter the Di rec tor and oth ers should re -
con sider in the light of the facts in the pres ent case.161

More over, such fi nan cial com pen sa tory pay ments on the part of the air craft
op er a tors re spon si ble for both a high level of, and an in crease in, noise would be in
com pli ance with the pol luter pays prin ci ple in Eu ro pean Com mu nity law, and
would con sti tute an un der tak ing of a mea sure of so cial re spon si bil ity for their noise
pol lut ing ac tiv i ties.162

The gov ern ment’s White Pa per could be per ceived as tak ing a step back wards
re gard ing its pro pos als to amend the law in re spect of night time noise re stric tions to
a night quota re gime with out nu mer i cal lim its on air craft op er a tions, ar gu ably to the
det ri ment of vic tims of night air craft noise. Op er at ing such a night quota sys tem of
reg u lat ing night time air craft noise would be ‘in ac cor dance with the law’ un der Ar ti -
cle 8 ECHR. Mov ing the leg is la tive goal posts would make a mock ery of re spect for
hu man rights act ing in con for mity with the Con ven tion. Would there be scope, how -
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ever, for this al ter ation to be con sid ered a dis pro por tion ate mea sure on the part of the 
na tional au thor i ties, ap ply ing the Hu man Rights Act in the na tional courts? 

Na tional courts ‘can give suf fi cient def er ence to the sphere in which there may 
be pol icy choices for the ex ec u tive by use of the con cept of pro por tion al ity. If do -
mes tic courts trans late the in ter na tional law con cept of the ‘mar gin of ap pre ci a tion’
into do mes tic law, the judges are likely to fail in their stat u tory duty, which is to de -
cide for them selves whether a pub lic body’s de ci sion con sti tutes a dis pro por tion ate
in fringe ment of hu man rights.’163

The na tional courts need not, thus, be bound in the fu ture by the ma jor ity judg -
ment of the Grand Cham ber of the Eu ro pean Court of Hu man Rights in Hatton II,
and its ap pli ca tion in in ter na tional law of the mar gin of ap pre ci a tion. More over, the
Con ven tion is ‘a liv ing in stru ment’ and ‘… the dy namic po ten tial of the ECHR
would be im paired if na tional au thor i ties felt bound to adopt a static ap proach to im -
ple ment ing rights, based on the most re cent de ci sion of the Court, as in ter na tional
con sen sus on the con tent of rights would never move on. Na tional courts in ter pret -
ing Con ven tion rights un der the Hu man Rights Act 1998 should there fore be free to
adopt a more lib eral in ter pre ta tion of Con ven tion rights than the Court.’164

Con clu sions

Ac tors re spon si ble for in ter na tional, Eu ro pean and na tional law and pol icy have re -
cog nised the need to re spond to grass root un rest con cern ing night time air craft
noise. How ever, this au thor ques tions the pace of such evo lu tion, and, in par tic u lar,
the con se quen tial wait for re search out comes and re sults of mon i tor ing night time
air craft noise lev els. It should not be pos si ble to go on mov ing the goal posts to suit
gov ern ment eco nomic pol icy and the in ter est of the com mu nity if even a mi nor ity
are ex posed to se ri ous in ter fer ence with their health and ame nity of life. The mi nor -
ity will get larger. The ex tent of the noise could po ten tially in ter fere with their right
to life, and not only con sti tute an in tru sion of their pri vacy, to the ex tent that it would
be deemed a dis pro por tion ate pol icy choice on the part of a na tional au thor ity to al -
low night flights. There would then be the need, for in ter nal mar ket and global rea -
sons, to leg is late for uni for mity of re stric tions on night flights.

A great deal will de pend on the Eu ro pean Com mis sion’s Re port in 2007; on
the pro ce dural mon i tor ing of the sit u a tion con cern ing high lev els of night time air -
craft noise; and on the ex tent of lo cal par tic i pa tion in na tional Con sul ta tions in or der
to ex haust lo cal rem e dies. The scope ex ists for ju di cial in ter pre tive pro tec tion
through the mech a nism for re fer ral to the ECJ for pre lim i nary rul ings on ques tions
of Eu ro pean law con cern ing the Char ter of Fun da men tal Rights of the Un ion as well
as on ques tions of Eu ro pean Com mu nity noise law. Of sig nif i cance will be the po -
ten tial ap pli ca tion of the pro por tion al ity prin ci ple un der the Hu man Rights Act and
the ab sence of re straint on the part of na tional judges in as sess ing whether a fair bal -
ance be tween the re spec tive in ter ests has been achieved in the cir cum stances of the
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case and whether the na tional schemes/leg is la tion are nec es sary and jus ti fied, or
whether a more pro por tion ate re sponse would be to re strict night flights al to gether. 

Much will de pend upon whether the na tional courts will re view sub stan tively
the com pat i bil ity of the schemes to ame lio rate night time air craft noise, ei ther le gally 
in place or vol un tarily agreed to be un der taken, with Ar ti cle 8 ECHR. That is,
whether they will weigh the rea son able ness of the na tional mea sures in the whole
equa tion of the as sess ment of pro por tion al ity. At the very least, should the eco nomic 
ar gu ment weigh heavily in fa vour of the ne ces sity of night-time flights, it will re -
main to be as sessed whether due con sid er ation has been given to com pen sat ing
those whose qual ity and ame nity of life is sig nif i cantly ad versely af fected, i.e. who
bear an un rea son able bur den? At most, in the pro por tion al ity as sess ment un der -
taken by the na tional courts in ac cor dance with the Hu man Rights Act 1998, the po -
ten tial ex ists for the rights of the in di vid u als vic tim to lev els of night air craft noise in
ex cess of that deemed per mis si ble by the World Health Or gani sa tion, to be ac corded
greater weight than the eco nomic ne ces sity of the na tional mea sures i.e. night time
flights. Freed from the in ter na tional shack les of al low ing a ‘mar gin of dis cre tion’ to
the na tional leg is la ture in a dem o cratic so ci ety, na tional courts will be able to weigh
all the is sues in the bal ance, pos sess ing the scope to rule that al low ing night flights
per se  con sti tutes dis pro por tion ate ac tion on the part of the na tional au thor i ties.165 

Ac knowl edge ment

A gen tle man who has devoted so much of his life to help ing stu dents and fel low ac a -
dem ics in their pur suit of schol ar ship in this coun try and in ter na tion ally, Jo
Carby-Hall is a fine ex am ple to us all. I am so proud to know him. This chap ter and
book are a way of say ing thank you for all his help, sup port and ecouragement in my
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